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PREFACE

The refugee issues is an age old phenomenon and it is present in all societies since time
immemorial. Refugees are the people who fled to other county for the reasons like war,
conflict, fear of persecution etc. The refugees have to undergo situations of massive
human rights violations and they are unable or unwilling to return to their homeland.
India is a favourable destination for the refugees as it is a place where a number of
refugees from different countries have been coming. But in Indian legal framework
there is no specific law and policy entitled for the refugees. Also India has not signed
the United Nations Convention Relating to the Status of Refugees of 1951. The United
Nations High Commissioner for Refugees (UNHCR) which is working for the refugees
in International level has also limited access to the refugee issues in India. In the
absence of any law, the fate of the refugees become uncertain. That is why, in this
dissertation the role of the Government of India regarding the refugee issues is

discussed with specific reference to the Afghan refugees in India.

The first chapter of the dissertation consists of the introduction of the topic, objectives
of the study, reviewed literature of the existing resources, the conceptual framework of
refugees, used methodology for the study, research question and scope. This chapter
also includes the genesis of Afghan refugees with a short historical background.

The second chapter deals with the conceptual and policy framework of refugees. In this
chapter the term refugee is defined and various definitions as provided by various
convention both international and regional have been discussed. Additionally, the role
of international organisations regarding the refugee issues is discussed in this chapter
which covers detailed study of the functions and work of UNHCR. The 1951 UN
Refugee Convention and its Protocol along with the Cartagena Declaration of Refugees

is also discussed in this chapter.

The third chapter is based on the refugee and refugee policy in Indian context. The
chapter includes the refugee scenario of India comprising of various refugee groups and
their administration by the Indian Government. The role of UNHCR in India regarding

the refugee issues is also included in this chapter. Though India has not signed the UN
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Refugee Convention, yet it a member of a number of international conventions and
organisations. These are discussed in the chapter followed by the Constitutional
provisions of India and other available laws for the refugees. The refugees are governed
in India through certain acts. These acts and their provisions is also a part of this chapter.

The fourth chapter is entirely based on the field survey had done to understand the state
of Afghan refugees in India. Afghans constitute a fair number of the total refugee
population residing in India but then also they have been facing problems in the country.
The hostile situation and the threats of Taliban in Afghanistan has resulted in the
refugee situation in the country and along with other countries a number of Afghans
fled to India. The data collected from the survey is analysed and accordingly the

findings is included in the chapter.

The final chapter consists of the concluding remark and recommendations relating to
the study. In this chapter a comparison study is done on the status of Afghan refugees

in other countries with India.



CHAPTER: 1

INTRODUCTION




1.1. Introduction

The phenomenon of refugee issues is a worldwideghenon and it is present all
over the world. The refugees are the vulnerabléa@eof the society and the issue of
refugees is as old as the nation state itself ((MBafal, 1996). Since time immemorial
the movement of people from one place to anothrerdoous reasons was present. The
refugee crisis and its growing tension has itstjgali, economic and social impact all
over the world. That is why, there is a growingessity to study refugee issues so as
to find significant solutions to deal with the issuand to minimise its impacts. South
Asian region is one of the highest refugee genggatations all over the world. Among
other countries India is also one of the favourgdiéees where the influx of refugees
can be seen. The present study is done in ordgudly the refugee issue of India with

specific reference to the Afghan refugees residirtge country.

Refugees are regarded as those people who fletiéo @countries as a result of war or
fear of persecution. Persecution means hostilityiButreatment, especially because of
race or political or religious beliefs; oppressigrcording to Cambridge English

Dictionary persecution is unfair or cruel treatmewnér a long period of time because

of race, religion or political beliefs.

India is geographically surrounded by a number aintries that are still in their
developing stage. Some of these countries haverierped massive conflicts and
violence which have resulted in the issues likeratign, illegal immigration, refugees
and asylum seekers and so on. India has beenaadvkdf place for refugees over many
decades, as it has been witnessing refugee inibwsny times from different regions,
especially from its neighbouring countries. Indastbecome a land of many refugee
groups. It has opened its doors for the refugeepgtike Tibetan Refugees, Sri Lankan
Tamil Refugees, Buddhist Chakmas from Bangladeshslith Rohingyas from

Myanmar, Afghan Refugees etc.

The issue of refugee and forced migration has becarglobal issue and it poses a
challenge to the international community. Artick(1) of the Universal Declaration on

Human Rights (UDHR)states that, “Everyone has the right to seek anehjoy in

1 UDHR: UDHR is a milestone document in the histofthe human rights. The Declaration was adopted
by the United Nations General Assembly in Parisl@nDecember 1948 by the General Assembly
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other countries asylum from persecution”. The Uh&ations High Commissioner for

Refugees (UNHCR) is the apex body that is workimgtlie protection and giving all

kinds of rights and security to the refugees agrimitional level. The annual report of
UNHCR, Global Trend stated that by the end of 2@4é&re were 10 million stateless
people or people who have no nationality. Alonghwitthere were total 65.3 million

forcibly displaced people in the world which estiethl out of every 113 people. Of
these 65.3 million people, 21.3 million were refegeand 3.2 million were asylum
seekers. (UNHCR, 2016).

India is not a signatory to the 1951 United Nati@uvention which is also known as
the Convention Relating to the Status of Refugébs Convention defines the term
refugee and sets out rights of the asylum seeketrshe responsibilities of the nations
that grant asylum. But India became member of a bawnof UN and World
Conventions. It became a member of the Executiveni@ittee of the High
Commissioner’s Program (EXCOM) in 1995. The EXCO#ain UN organisation
which approves and supervises the material asssfaogram of UNHCR. India voted
for the Universal Declaration of Human Rights (UDHRhich upholds human rights
for all people. India voted to adopt the UN Dedianma of Territorial Asylum in 1967.
Apart from these India ratified the Internation@v@nant on Civil and Political Rights
(ICCPR) and International Covenant on Economic,i&oand Cultural Rights
(ICESCR) in 1976, UN Convention on the Rights & @hild in 1989, Convention on
the Elimination of All Forms of Discrimination Agast Women (CEADAW) in 1980,
The Convention against Torture, and Other Cruéluinan or Degrading Treatment or
Punishment, 1984 etc. India also accepted the iplehof ‘Non-Refoulement’ as
envisaged in the Bangkok Principles, 1966. Non-Rlefoent is a principle of
customary international law prohibiting the expaisideportation, return or extradition
of an alien to his state of origin or another stateere there is a risk that his life or
freedom would be threatened for discriminatory oeaqgSebesta, 2010). But it is to be

noted here that the Government of India has praptusdeport the Rohingya refugees,

resolution 217 A as a common standard of achievisrienall peoples and all nations. The Declaration
has one preamble and 30 Articles. (United Natiargs).



which are the world’s largest stateless populatfoom India. This act violates the

principle of Non-Refoulement. (Dutta, 2017).

There are no specific refugee policies in Indid thavhy the fate of refugees depends
upon the ad hoc decisions taken by the Ministrigxternal Affairs (Singh, 2016) and
Ministry of Home Affairs and these offices alongthviMinistry of Information and
Tourism, Commissioner of Rehabilitation Departmani the Public (Rehabilitation)
Department are the major government offices thatego and deal with the
management of refugees at the centre and state.|®tg the final decisions are made
with the consent of the Prime Minister of India d@nhe Chief Ministers of the respective
states. In India, The Registration of Foreignerts 2939, the Foreigner’s Act 1946 and
the Foreigner’s Order 1948 are the primary legaludwents that are dealing with the
refugees (Nair, 2007). Apart from these acts, tkistiag laws like the Criminal
Procedure Codethe India Penal Codetc. can be applied to the refugees. Article 21
of the Indian Constitution which provides for RigbtLife is also equally applicable to

the refugees as the Indian citizens.

Though India is not a signatory to the UN Convemtioit in practice India does apply
certain Articles and principles of the 1951 UN Cention. Some of the Articles are
Article 7 which implies for ‘Exemption from Recigidy’, Article 21 which implies
freedom of ‘Housing’, Article 33 which provides @hibition of Expulsion or Return
(Refoulement)’, Article 26 ‘Freedom of Movement’ igh states that refugees have the
right to choose their place of residence and moegely within the territory. India
provides Identity Card to the refugee which conferArticle 27 ‘Identity Papers’ of
the 1951 UN Convention. Apart from it, other pripleis of the UN Convention such as
‘Non-Discrimination’ according to Article 3, freedo of ‘Religion’ according to
Article 4, free ‘Access to Court’ according to Al 16, ‘Public Education’ according
to Article 22 has been followed by India. (XaviedaSharma, 2015).

2 Criminal Procedure Code: it is an Act to consdkdand amend laws relating to the criminal procedur
This Act has total 37 chapters and 484 sectiortse (Jode of Criminal Procedure, 1973).

3 Indian Penal Code: the Indian Penal Code is tingimal code of India. The IPC was drafted in 1860.
IPC has total 23 chapters and 511 sections deaiithgdifferent crimes. (The Indian Penal Code).



Indian Government has allowed the UNHCR to prowdsistance to the refugees
staying in India including the Afghan refugees. Adeom UNHCR, various refugee
NGOs like BOSCG@ Socio-Legal Information Centre (SLIGh partnership with the
UNHCR are working for the refugees. The Voluntargalih Association of Delhi
(VHAD)® provides health assistance to the refugees witltdmsent of the UNHCR.
The Government of India has allowed the Afghangeés to avail the ‘Long Term
Visa' (LTV). This visa allows them to buy propertypen bank account, avail PAN
cards and Aadhaar cards and they can freely de,thaginess and work (Singh, 2016).
The UNHCR has been providing smart refugee cardisetoefugees including Afghan
refugees. These cards include a picture of theen@dd a smart chip, which contains
encrypted information such as biographical datdresb and date of registration with
UNHCR. (UNHCR, n.d.).

Shashi Tharoor introduced in the Lok Sabha a Rrivegmbers Bill called the Asylum

Bill 2015 on December 2015 to establish a legan&aork to consolidate India’s

refugee policy, but this is yet to be taken intasideration (Chowdhury, 2016). The
National Human Rights Commission (NHR®f India has submitted various reports
urging for the establishment of refugee laws argdate the laws under the Foreigner’s
Act, 1946. In this act the word ‘Foreigner’ is usestead of the word Refugee. But the
word ‘Foreigner’ is not just used for refugeesalgo covers immigrants, tourists etc.

4BOSCO: Bosco is part of the Don Bosco Global Nekwehich is spread across 135 countries. BOSCO
runs educational institutions, vocational and técdintraining centres and community empowerment
projects, providing various services to young peagl over the globe. BOSCO is an implementing
partner of UNHCR and has been working in Indiaasig002. (UNHCR, n.d.).

5 SLIC: SLIC is a legal implementing partner of UNRQt is providing legal assistance to the refugees
registered under UNHCR. SLIC is a part of the HuRaghts Law Network (HRLN). Since 2001 SLIC
has been working as an implementing partner of URHICIndia. (UNHCR. n.d.).

6 VHAD: VHAD is a part of Voluntary Health Associati of India (VHAI) which is a non-profit,
registered society formed in the year 1970. Itfederation of 27 State Voluntary Health Associagio

It links more than 4500 health and developmenitintgins across the country. It is one of the latge
health and development networks in the world. Vidempts to build up a strong health movement in
the country for a cost-effective, preventive andhiglitative health care system. (VHAI, n.d.)

”NHRC: NHRC in India is a statutory body. It wasaddished in 1993 according to the provisions of
The Protection of Human Rights Act, 1993. Its mfinction is the protection of human rights of the
people. The commission looks into the cases of HuRights violations of the people. The commission
consists of one chairman who has to be a formezfQhistice of Supreme Court and five other members.
(Yasin, Upadhyay, 2006).



So it is difficult to figure out a proper definiticof refugee in Indian legal framework.
(Nair, 2007).

India and Afghanistan shares a strong culturaticgliahip since time immemorial. Both

the countries have now signed agreements for thigne@tion and development of their
robust cultural linkages. In 2011, India signedgtrategic partnership agreement with
Afghanistan, which is Afghanistan’s first bilateedreement after the Soviet invasion
in 1978. But in Indian legal framework there issuxh law which is meant to be for its
Refugees. According to the UNHCR in 2011, thereen204,600 refugees, asylum
seekers in India, of which, 13,200 were from Afgktan which constitute more than

60% of the refugees in the world (Dutta & SharnG09.

According to UNHCR, in 2016, there were nearly 2éhflion refugees all over the
world and over half of them are under the age oyddd's. India was home to 198,665
refugees in 2014 and had 4,718 pending cases hfmaseekers. In 2015, India has
201,381 refugees, of which 27,078 were assistettidoyJNHCR. By the end of 2016,
there were total 207,070 persons of concern iralndnsisting of refugees and asylum

seekers, of which 14,464 are registered Afghan drefs.

Continuous wafs interventiof, terrorists activities have made the life of thightan
people miserable. This is the reason that thionas counted amongst the top refugee
generating nations of the world. The Afghan refisg@e scattered in the countries like
Canada, Germany, UK, Tajikistan, Iran, Pakistadidetc. (UNHCR, n.d.). This paper
is an effort to find out the status of Afghan Redag in India, their problems and
challenges and the role of the Indian GovernmedttidHCR in providing protection

to these refugees.

8 Afghanistan has a long history of war. In 192@ithessed a civil war, in 1979 with the Soviet Iaim

it again trapped in war. In 1990s Afghanistan adalhinto another civil war. Apart from these tker
was an age old ethnic war between main ethnic graghtuns and other ethnic groups like Hazaras,
Uzbeks, Tazik etc. Again in ¥8&entury there was an inter-ethnic clash amon@#shtuns. There were
three Anglo-Afghan wars in 1839-42, 1878-80 andi949 respectively. (Barfield, 2010; Ahmed, 2017).

9 On October 7, 2001 after the September 11 attatRPresident George W Bush launches operation
‘Enduring Freedom’ in Afghanistan, after the Talib@fuses to hand over al-Qaeda leader Osama bin
Laden. After more than 15 years the US interventioAfghanistan is going on by deploying more
troops time to time. (Aljazeera, 2017).



1.2. Conceptual Framework

There are no universally accepted definitions @figee. The existing definitions of
refugee are given on the basis of different cirdamses. The notion of Refugee is an
old phenomena. Refugees are those group of pedpleave forced to flee from one
country to another place because of the situatides war, conflicts, violence,
persecution etc.

The United Nations Convention, 1951 defined ‘rekiges persons owing to a well-
founded fear of being persecuted for reasons @, r@tigion, nationality, membership
in a particular social group, or political opinietc. But this convention only covered
those persons who became refugees ‘as a resutenfsoccurring before January 1,
1951’ (Noorani, 1998).

According to the UN Convention of 1951, as amengleds 1967 Protocol, a refugee
is a person who is (UNHCR, n.d.)-

» outside their own country and
* has awell-founded fear of persecution due toh@stace, religion, nationality,
member of a particular social group or politicalropn, and is

e unable or unwilling to return.

There are certain legal definitions of refugee. Titer-governmental conference in
1926 defined a Russian refugee as “any person s$iRu origin who does not enjoy
or no longer enjoys the protection of the Governnwnthe U.S.S.R. and has not

acquired another nationality”.
A Convention of Geneva of 1938 defined the Gernedingees as

Persons possessing or having possessed Germanatigitiand not possessing
any other nationality who are proved not to enjolaw or in fact the protection
of the German Government, and state less persdrestablished therein and
who are proved not to enjoy in law or in fact thetpction of the German

Government. (Simpson, 1938).

Another definition of refugees is found in the rdpof the Organisation of African

Unity 1969 Convention. According to this conventithre term ‘refugee’ shall also

7



apply to every person who, owing to external agglogs occupation, foreign
domination or events seriously disturbing publidesrin either part of the whole of his
country of origin or nationality, is compelled &alve his place of habitual residence in
order to seek refuge in another place outsidedustty of origin or nationality. (Lister,
2013).

On June 30, 1928 the first international instrun@ntefugees was signed in Geneva.
This agreement was replaced by the Convention iRgl&d the International Status of
Refugees which was signed on October 28, 1933 aev@e According to this

Convention

Refugees shall be assured the enjoyment of cghtsi free and ready access to
the Courts, security and stability as regards éstabent and work, facilities in
the exercise of the professions of industry androense, and in regard to the
movement of persons, admission to schools and rsiiivs. (Simpson, 1938).

S.D. Muni and Lok Raj Baral have identified thremdd categories of refugee
generating factors in South-Asia in general anlthdia in particular. These factors are
first, the breakdown of colonial rule and ratiosation of colonial legacies, secondly,
nation and state building process which createsigad| ethnic, religious conflicts and
economic and environmental conditions for migratidirdly, flow of refugees in one

region from other because of the development inregion.

To become a refugee one has to flee his/ her cpomiing to a well-founded fear of
persecution. The fear not only refers to the peyssho have been persecuted but it
also include those who wanted to avoid any situatiwolving the risk of persecution.
According to the 1951 UN Refugee Convention ones@ermust validate fear of
persecution for one or more reasons among racgiorgl nationality, membership of a

particular social group and political opinion. (Krao, et al. 2005).

Refugees, on the other hand, differ from a migeartt asylum seekeA refugee is a
person who meets certain eligibility criteria undeernational law. The International
Federation of Red Cross and Red Crescent Soci€tleRC) describes migrants as
people who leave or flee their places of habitealdence to go to a new place, across

international borders or within their own state, week better or safer



prospects. An asylum seeker is a person seekirtggbian from a country other than
his or her own as a refugee but whose claim hayetdbeen adjudicated. Not every
asylum-seeker will ultimately be recognized asfagee, but every refugee is initially

an asylum-seeker.
1.3. Genesis of Afghan Refugees

Historically, Afghanistan has been the link betw&smtral Asia, the Middle East and
the Indian sub-continent and therefore it contaliflerent nationalities like Tajik,
Uzbek, Kirghiz, Arab, Turkmen, Pashtun, Persiamddi Sikhs etc. (Ritscher, n.d.). It
is landlocked amongst the major cultural and gqugca regions; the Indian
subcontinent to the Southeast, central Asia td\ibeh and the Iranian plateau in the
West. In the early times, Afghanistan was partiiecent empires. The emergence of
modern Afghanistan began in the™2@entury when the territory was trapped in the
great power rivalry between British India and CgbRussia, including two wafswith
British. The country remained neutral in the fastl second World Wars though it had
experienced a civil war in 1929 Afghanistan had become a battleground for thel Col
War struggle between the United States and theeSdainion finally resulted in the
Soviet invasion in the country in 19779 After ten years the Soviet troops withdraw
from Afghanistan, but in the 1990s the Civil Want# started and the country became
a ‘Failed Stateé® (Barfield, 2010). The continuous wars and tertogistivities had

0 The Anglo-Afghan wars were fought between theigtiand Afghans. There were three Anglo Afghan
wars fought in the year 1839-42, 1878-80 and irfli@kpectively. Great Britain fought these warsifro
its base in India in order to extent its controto#fghanistan and oppose Russian influence frareth
(Barfield, 2010).

11 Civil War: The Civil War in 1929 in Afghanistanasted to drive out King Amanullah Khan from
power who reigned Afghanistan from 1919. In themftath one Tajik bandit came to power who named
himself Amir in Kabul and ruled for nine month. Aftthat the royal elite rallied the Pashtun tribes
against him and put a distant cousin Nadir Shatherthrone. (Barfield, 2010).

2 Afghanistan’s failed attempt to implement revadutary social and economic policies by a communist
regime led to the Soviet invasion in the countraraki demanded Soviet troops to reinforce his
government and to prevent it from collapse. Eatler Russians opposed it and later on to restere th
order of the country Soviet invaded AfghanistanirDecember 27, 1979 using provisions of the Seviet
Afghan Treaty of 1978. (Barfield, 2010).

13 Failed Statefailed State is a state whose political or econosyigtem has become so weak that the
government is no longer in control. Failed stateriable to protect its national boundaries andtcan’
project authority over its territory. After the S&Revolution, Soviet Invasion and Civil war Afghatan
became unable to restore its order and graduatigrhe a failed state. (Barma, n.d.).



made it difficult for the people to lead a normtd.I These resulted in the movement of

people to other countries.

The first event which marked the displacement ojh&ins was the starting of Saur
Revolutiort* in 1978, when Noor Mohammad Targkof People’s Democratic Party
of Afghanistar® (PDPA) came to power (Noor, 2006). After that B7® during the

Soviet invasion, displacement of Afghans took plaxckarge scale. Later in 1988 the
Soviet troops withdrew from Afghanistan and le# tommunist party of Afghanistan
to shield itself against the Mujahideen. This wasprily because the Soviet leader
Mikhail Gorbachev experienced an increasing dnaiSaviet economy. Soon after the
withdrawal of Soviet troops from Afghanistan theghén civil wat’started and that

war also caused displacement of the Afghans irelatgnber. At that time the displaced

Afghans mainly took shelter in the Islamic counté#akistan and Iran.

During these tensions in Afghanistan, the mainrseere the Hazaras ethnic group. It
is to be noted here that during the civil war amthe Taliban rule, the Taliban declared
war against the Hazaras. Hazaras are Persian sgep&ople who lived mainly in
Central Afghanistan. They constitute the Shia Musdnd third largest ethnic group in
Afghanistan. According to the Hazaras, they aresictared as outsiders in their country
and they have been persecuted throughout Afghaorid he Shias are considered as
minor Muslims in Afghanistan because they congitonly 20% of the whole
population. (Hucal, 2016). According to Thomas kadf in the late 1900 Pashtun
King Amir Abdul Rahman Khan ordered the killingalf Shias in Central Afghanistan
which resulted in killing of tens of thousands azdras (Barfield, 2010). The Taliban

1 saur Revolution: the Sour Revolution is a militapup carried out by the leftist officers of thenad
forces under the control of the PDPA. The revolutieas carried out against rule of Mohammed Daoud
Khan who proclaimed Afghanistan as Republic and esarhim as President instead of King.
(Rasanayagam, 2003).

5 Noor Mohammad Taraki: Mohammad Taraki was an AfgRalitician. He was the President and
Prime Minister of Afghanistan from 1978 to 1979. Was born on 15 July, 1917 and assassinated on 14
September 1979. (Britannica, n.d.).

16 PDPA: People’s Democratic Party of Afghanistan feamded on 1965. It was a Marxist party which
had its close ties with Soviet Union. Later, thetfPavas split into two factions People’s (Khalg)dan
Banner (Parcham), but reunified again in 1977. f{Blar, 2010).

17 Afghan Civil War: The Afghan civil war started eftthe withdrawal of Soviet troops in 1989 between
anti-Communist Muslim guerrillas and the Afghan Gouamist government.
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commander Maulawi Mohammed Hanif in the mid-1998isl shat the Hazaras were
not Muslims and so they can kill them. At that timany Hazaras fled to Iran while
among the remaining, thousands of Hazaras wereragsically executed in the city of
Mazar-i-Sharif in 1998. (Hucal, 2016).

In February 1995, the Taliban killed the leadethef Hazara backed Hizb-e Wahdat
(the Islamic Unity Party of Afghanistan), Abdul Affazari. In August 1998, near about
2000 Hazaras were slaughtered by Taliban whenttokythe northern city of Mazar-
e Sharif. (Sharma, 2007). These developments hae the life of Hazaras miserable
in Afghanistan. Because of these, the HazaraAlghanistan for better and secured
life during the Taliban regime.

Estimates suggest that up to five million Afghansgst refuge abroad from the mid-
1980s to the mid-1990s (Bentz, 2013). In 1992, ¢bexmunist government of
Afghanistan fell down and it led to the resignatadicommunist President Mohammad
Najibullaht®. In that year, Najibullah’s family was sent to N&elhi by the Afghan
Governement. With the deteriorating security sitrain Aghanistan, India decided to
give refuge to many of its old friends and familiesluding the family of Najibullah
(Shukla, 2012). From 1994, Taliban tried to brirgyvd the new government on the
issue of corruption. In 1996 the Taliban came twegroand in the same year they
executed Mohammad Najibullah. With the beginnind\fifhan civil war in 1992 and
after 1996 when Talibahcame to power, Hindus and Sikhs Afghans startadirig
Afghanistan for India. The Sikhs were attackedh®/Taliban at that time and they felt
insecure and that is why they left for India. Dgrthat period over 60,000 people were
killed and thousands of women were raped in Afgétani (Ritscher, n.d.). After the
9/11?° attack in United States, the Afghans left theinrttoy in the fear of counter attack

¥Mohammad Najibullah: He was the President of Afgstam from 1987-1992. He was a doctor by
Profession, but never practiced that professiorl9®5 he joined Banner (Parcham) faction of PDPA.
He was assassinated on 27 September 1996 by tisai.g|Britannica, n.d.).

Taliban: It was formed in Afghanistan in 1994 tomve the Soviet forces from the country. It is Sunn
Islamic militia. Starting from other countriesatak over Country’s capital Kabul by September 1966.
was one of the factions of Mujahideen. The allieSaliban are Al-Qaeda, Pakistan etc. Later Taliban
changed its name to Islamic Emirates of Afghanisitaroofi, 2002; Sreedhar, et al., 1997).

20 9/11- On September 11, 2001, 19 militants of #lanhic extremist group al-Qaeda hijacked four
airplanes and carried out suicide attacks in UnBdes. Two planes attacked the World Trade Centre
in New York, one plane attacked the Pentagon feawtashington, D.C. and the other plane crashed in
a field in Pennsylvania. Near about 3000 peopleewdled in the attack. (History.com, 2010).
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on Taliban by the United States. After that during US led invasion in Afghanistan
in October 2001, a number of Afghans left theirmoy for India (Margesson, 2007).
At that time the Afghan refugees came to India pkagding to its border sharing
countries. One primary reason cited for this isaise in the year 2000, Pakistan closed
its gates for the Afghan refugees for the firsteirfBentz, 2013).

Most of the Afghan Refugees had entered India tjiindbe Attari border near Amritsar
in Punjab. The Afghans had to cross the Jalalaltpa@icAfghanistan, then Lahore of
Pakistan before reaching India. In the journey ttomk refuge in Gurudwaras (Sikh
temple) (Martin, 2006). Some Afghans came via baindia with proper documents
and visa. In 2001, there were around 345,000 refitieing in India, of which 12,000
were from Afghanistan (Sethi, 2012). At the endrebruary 2016, 27508 refugees and
3451 asylum seekers registered with UNHCR India. @these, 10241 refugees and
3451 asylum seekers are from Afghanistan. (UNHCR,)nThe Afghan refugees in
India are concentrated in Malviya Nagar, JangpBhagal, Lajpat Nagar, Tilak Nagar,
Saket and Khirki Extension of New Delhi. They hdeen staying under the mandate
of UNHCR and it is UNHCR India who has been workfogthe refugees and who is

keeping a track on them.

1.4. Statement of the Problem

India is home to thousands of refugees who havghtaefuge from different regions
of the world. But it is to be noted here that Intes neither signed the 1951 United
Nations Refugee Convention nor its 1967 Protocdiliciv has 140 signatories. It is
because it found the convention too Eurocentricafidim, 2004). Also there are no
uniform laws and policies in Indian government el with the problems of refugees.
However, in the absence of such international Ieagja continues to host a large
number of refugees from different regions. Antofdaterres, UNHCR, says India,
which has opened its doors for refugees and asgkekers has set an example for the

other countries to follow.

From an informal interaction with the Afghan refegeover the social media, it could
be seen that the Afghan refugees are facing prabierindia. This fact has also been
substantiated in the available literatures. Theyrast getting the necessary benefits
from the Government. Yet some said that though Hae the refugee cards, they are
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not getting the refugee facilities. That is why soaf them have already left India for
other countries. But there are some others alsowdrd to stay back in India and are

looking for Indian citizenship and they are stilugigling for it.

There are many issues relating to refugees in mchéch questions the country’s laws
and policies on the same. The refugees continoertgplain about their rights, benefits
they are supposed to get, refugee cards and stoome of the refugees claim that they
are not getting all the rights that they should gké¢ education, work permit etc. The
refugees also have to wait a long period to getefiggee cards. Even the process of
getting the status of Indian citizenship is lengthliere is lack of much support and
help from the Indian authorities. The refugees treasylum seekers are regulated
under the Foreigner’s Act 1946 but this Act is atexd up to date. This Act and the
Foreigner's Order 1948 gives the power to the Gawent of India to restrict the
movement of the foreigners inside India, to limt@oyment opportunities etc. These

are the violations of refugee rights.

This study tries to highlight the issues and profdef the Afghan refugees in India. It
attempts to study the origin of the Afghan refugaed the reasons for their influx in
India. Along with it, the policies of the Governnteof India on refugees is also
included. Whether those policies are working inoiavof the refugees or not? What
are the other benefits that the Government of Iigl@daiming to give to the refugees
and whether the refugees are getting them or nd® Government of India has
welcomed the Afghan Sikhs and the Hindus and thedidlinistry sought the cabinet’s
approval to grant citizenship to the religious nmities of Afghanistan (Singh, 2016).
This step brings a ray of hope to the Afghans. tBet question arises as what will
happen to the Afghan Muslims who has also beendiym India for many years. This
dissertation tries to analyse all the above mentioaspects. In addition it tries to
include the possible solutions to address the ssfugsues and problems in India.

1.5. Review of Literature

Anne-Sophie Bentz (2013) in her article ‘Afghanugges in Indo-Afghan relations’
has discussed about the triangular relationshipvdmt the refugee group, the host
country and the home country. According to a UNH@Rort, most of the Afghans
residing in India are basically Hindus and Sikhise Tvriter said that after the starting
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of Afghan civil war in 1992, when Taliban came tower, most of the Afghan Sikhs
and Hindus started to come to India for their sgyurpose. Afghans come to India
in the past ten years for education and healthgagrjalso. But according to the author
Afghan refugees do not play a significant role ido#Afghan relations. They have
occasionally shown a collective potential for miation, they were trying to have
their living conditions in India improve. It is aldecause of the involvement of risks
in it. Even they are avoided by the Indian authesiin Indo-Afghan relations. In this
article the author concerned more on political espleen other aspects. The basic

problems of the Afghan refugees in India has nenkiacluded in this article.

Ashish Bose (2004) in the article ‘Afghan Refugeebidia’ have discussed about the
history of Afghan refugees in India. The author thaewn light on the Sikh and Hindu
refugees that came to India after 1992 when thasSikere attacked by the Talibans.
But India did not accepted the Afghan Sikhs andddsas refugees and no worthwhile
shelter or help was given to them by the governméhtdia. According to the writer
there is no uniform law to deal with the refugeed the existing policies changes from
government to government. Though in this articeedlithor has done a detailed study
on the Afghan refugees but he has emphasized nmofdginan Hindus and the Sikhs.
The Afghan Muslims has not given much importancaugfn they are a part of the
Afghan refugee community in India.

B.S. Chimni (2003) in the chapter Status of Refggadndia: Strategic Ambiguity of
the book ‘Refugees and the State: Practices ofulssydnd Care in India 1947-2000°
has discussed about India’s policies for its refsgéndia has not yet signed the 1951
UN Convention and that is why the refugees of Inati@a not getting the necessary
benefits. The entry of those refugees are regulaydtie principles of Foreigner’'s Act
of 1946. This act defines refugee as ‘a personiwinot a citizen of India’. The author
said that in India the refugees have to undergarmdne treatment because of the
security concerns of the citizens. But the auttaad ¢his treatment should be ignored
because all the people either citizen or non-citizave the same human right to live

with dignity.

B.S. Chimni's (2000) book ‘International Refugeenl.aA Reader’is about the basic
international refugee laws. It deals with the diéfins of refugee and asylum and the
laws relating to the refugees. The author hasddsaribed the role and function of the
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United Nations High Commissioner for Refugees. Thain causes of refugee
condition are war, fear of persecution, developmelated condition etc. The author in
this book discusses about the solutions to sualgeef conditions and also to the
internally displaced persons. Lastly, this boolcdsses about the Indian legal system
regarding the refugees. It wants to take into fottwes concern about the refugee
conditions and so that an effective participatisrpossible in shaping national and

international response to the refugee issue.

In the article “The Transformation of Afghan Refeg&979-2009Maliha Safri (2011)
have discussed about the Afghan refugees fromdtsegs till 2009. The author
describes how the situations like war, interventlas created the refugees from
Afghanistan first in Pakistan and Iran and thewotimer parts of the world. Because of
the invasion by Soviet troops, Taliban uprisingyviCwar had resulted in the
displacement of people of Afghanistan to othergaftthe world. This displacement
took place from time to time. The author said thatt of the Afghans were settled in
Pakistan and Iran and their conditions in thosenttaes was discussed in this article.
The role of UNHCR in providing protection to theghian refugees is also taken into
consideration. In this article the author has dised about the statistics of the Afghan
refugees present in Pakistan, Iran and other pértse world. It has not discussed
transformation in other aspects like social, ecacppolitical etc.

Joseph Xavier and Apoorva Sharma (2015) in thegepd_egal Rights of Refugees in
India’ has discussed the legal framework of Indba fefugees. According to the
authors, different group of refugees are gettirfiiggdint treatments based on the Indian
laws for refugees. The Indian Government doesnelauch refugee policies which
can deal with the problems of the refugees. Thathig, the refugee groups are facing
many problems relating to their rights and othsués. Also the number of refugees as
described by the Indian government is differentrfrithiat of the UNHCR. The authors
said that the refugee children are providing fnéaary education but there can be seen
that for many reasons they couldn’t attend the gktifven if they so, then the question
of higher education arises. The authors pointedraitother facilities like health care
and social security are also provided to the redagéut they are not seen so much

benefitted from the facilities.
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Linda Bartolomei, Mari Hamidi, Nima Mohamed Mohamaudd Kristy Ward (2016)
in their article ‘Refugee community developmentiew Delhi’ have discussed about
the Refugee Community Development Program (RCD#&)ithdeveloped by Somalia
and Afghan Refugees with the help of UNHCR and N@Q¢ew Delhi. According to
the article RCDP was established by the Universitilew South Wales’ Centre for
Refugee Research (CRR), in consultation with tHegee community and with the
support of UNHCR. The RCDP has been working fordéeelopment of the refugees.
They are working for the skill development, elinting gender-based violence, adult
literacy etc. NGO Don-Bosco and UNHCR has been imgrfor the success of RCDP.

Mondira Dutta’s (2009) book ‘Emerging Afghanistanthe Third Millennium (Ed.)’

is entirely based on the history of Afghanistan disgussed about the present situation
of the country. The author has incorporated a cbile of articles presented in an
international conference on “Reconstruction Proaesgghanistan”. This book covers
a wide range of issues like economy, society, sigcaf Afghanistan. It includes the
refugee issue also. Chapter 4 of this book namBigplaced Population from
Afghanistan: A Case Study of Delhi’, deals with ttisplaced people of Afghanistan
in India. Mondira Dutta and Pramod Kumar Sharmeaeldiscussed about the displaced
people of Afghanistan that are in New Delhi. Civir and the cases of severe human
rights violations have resulted in the displacemehtAfghan people. Afghans
constitute more than 60% of the refugees in thddvéccording to the authors, since
1978, the displacement of Afghans started. Duregfirst half of 1981, an estimated
4700 Afghans daily crossed the Pakistan bordeis ltelieved that almost 60,000
Afghans live in India. Of which 16,000 possess UNRi€ertificate. But the authors
stated that the Afghans are still not getting etdognefits from the Indian government
as well as from the UNHCR. Even in social life tlaeg projected as criminals, thieves
and captioned ‘Talibanization of South-Asia’. The#tl and Sikh Afghans don’t want
to go back to Afghanistan but the Muslim Afghans leeen to go back to the country.
But the returnees to Afghanistan also finds diffigin gaining access to land, shelter
and basic services. The authors have projecte@rtitdems that they are facing and
urge for its solution and says that the role of $ietes like India, Pakistan, Iran,
Afghanistan and Central Asian Republic is imporiarthis regard.
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Ragini Trakroo, Aparna Bhat, Samhita Nandi (200b)heir book ‘Refugee and the
Law’ looks at the refugee laws in the Indian cohtébhe authors have discussed
broadly the concept of refugees and its variouse@splike persecution, non-
refoulement, human rights etc. Though India is @aanember of the UN Refugee
Convention but India has ratified a number of In&ional Conventions which are
applicable to the refugees also. These convenéinddndia’s international obligations
are also discussed by the authors in the book.geeiin India can be classifies into
Mandate and Non-Mandate refugees and to regulatle the class the laws are
different. The authors have discussed the lawsimgl#o the refuges in India along with
the laws provided by the Constitution of India. ApBiom the laws the policies of
Indian government is also discussed by the autinottse book. The authors said that
there is a lack of unifies refuge policy in Indfggain the rights of refugees in general
and rights of refugee groups like women, childnerparticular has discussed by the
authors. At the end the role of the UNHCR andnitplementing partners as well as the
role of the NGOs regarding refugees has discusdiedvied by a number of suggestions
like voluntary repatriation, resettlement etc. Thlotwhe book has covered a large area
regarding refugees but what should be the rol&éefiidian government to deal with
the refugee issue and to formulate unifies refympiey has remained not discussed by

the authors.

Rajeev Dhavan’s (2004) monograph ‘Refugee Law asityin India’ is an outcome
of a report of UNHCR named ‘Refugee Law and Praditicindia’. In this monograph
he has broadly discussed about the refugee proiidmdia and about the various
refugee groups that come to India at various pahtsme. It also deals with India’s
refugee law and policy, outlines discontent andceoms relating to refugee issue and
also draws the possibilities of future. India’satednship with global refugee protection
regime including UNHCR and the role of both in aak$ing the refugee issue is also
discussed in this monograph. The original Model l[paeposed by the Eminent Persons
Group (EPG) suggested for the South-Asian statdsla Model Law suggested for
India for refugees also included in the annexufdélis monograph. The author in this
monograph has identified the UNHCR mandated refuogpeemunities in India but it
did not included the Afghan refugees which are alsomportant refugee community

residing in India.
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S.D. Muni & Lok Raj Baral (1996) in the book ‘Rekgs and Regional Security in
South-Asia’ have discussed about the refugee iasdat impacts in South-Asia. The
authors said in South-Asia approximately 45 to 5illion people cross-borders
annually and this creates a source of conflichenregion. Refugees in South-Asia are
the results of racial, linguistic and religious dapping within the region and political
persecution, socio-economic and ecological issueshe book the authors have
recognised various factors of refugee movement.cbhenial legacy, nation building
process are such factors which have influencedahgee movement such as Bihari
Muslims of Pakistan, Tibetan refugees, Afghan rekggand Burmese refugees. The
authors have also tried to understand the quesfigecurity because of the refugees
between the home countries. There were casesugjae$ where they stand against the
host country and thus threats the security of dmees

Thomas Barfield (2010) in his book ‘AfghanistanCAlltural and Political History’ has
discussed the history of Afghanistan from the begig and to the emergence of the
modern Afghanistan. The picture of conflict ridd&ighanistan has been put out by the
author in this book. The wars including the Angltgidan wars, Saur revolution, Soviet
invasion, Civil War and finally to the emergence Tdliban followed by the US

intervention has been discussed in detail by thiecau

Yahya Maroofi (2002) in her chapter ‘Refugee Sitatin Afghanistan’ of K.
Warikoo’s edited book ‘The Afghanistan Crisis: lasuand Perspectives’ has talked
about the state of refugees in Afghanistan. Theigall situation of Afghanistan i.e. the
rise of Taliban and their rule has led to the erapcg of a large number of refugee in
Afghanistan. These refugees suffered from persatutiolence of Human Rights in
large number. Further the author discussed theesaafamigration of the refugees and
the refugee situation in Pakistan and Iran wherestnob the refugees seek refuge.
Lastly, the author in the chapter discussed thewarmprogrammes undertaken for the
repatriation of the Afghan refugees, medical progreapacity building program etc.
Here the author only focussed on the Afghan refsigesiding in Pakistan and Iran

while a large number of them fled to India in tlzelg 90's.

The chapter ‘Refugees’ in Wordsmiths CompilatiofQ2) ‘Afghanistan: Things Fall
Apart’ discussed about the Refugee crisis in Afgdtan taking various reports
regarding it. The refugee situation of Afghan hasrbdescribed by the UN committee
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for refugees has incorporated in the chapter. Bwesneports regarding the emergence
of the Afghan refugees has also included. The atbess and reports regarding the host

countries has also included.

The flow of Afghan refugees started only some desdikfore. The refugees fled due
to the troublesome situation in the country anddmergence of the Taliban regime
also fuelled the refugee crisis. These Afghan reésgare mainly settled in Pakistan,
Iran and Germany etc. But a number of Afghan redsgare also staying in India for

more than two decades. However in international|lexesearch on refugees are done
in large number, but a very less research workoisedon Afghan refugees based in
India. Also India is not bound to follow the intatronal laws to regulate the Afghan

refugees and there are no such developments hasvizge in the Indian context till

date for the refugees staying in the country. Tioeeethis research is one attempt to
reduce the research gap in this dimension andtbsome possible solutions so as to

deal with the refugee situation in India.
1.6. Scope

This study covers the refugee policies that Inglifilowing and the relevance of those
policies. The issue of refugees all over the wigld matter of concern, it develops out
of many reasons and circumstances and yet it Heggs attention from the authorities.
India is a host of many refugee groups and thidysincludes the causes of refugee
crises in the country. The issue concerning thenAfgRefugees is taken up as a case
study for this dissertation. The problems that gisup of refugees are facing and the
role of the Indian government in solving the profdeand providing them the necessary
safeguards is included. Along with it the role bé tinternational agencies like the
UNHCR in providing help to the Afghan Refugees #mel probable solutions that can
be made and which are being made to address thasleps is also incorporated. The
Afghan Refugees settled in New Delhi, particulanyMalviya Nagar, Bhogal, Lajpat
Nagar, Batla House and Tilak Nagar are the prinfaeys of the case study.

1.7. Objectives

The primary objectives of the study are:
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* To understand the relevant refugee policies of India

* To examine the state of the Afghan refugees inalndi

* To analyse the role of the Government of Indianovping safeguards to the
Afghan refugees.

* To explore the role of UNHCR in protecting the tiglof Afghan refugees in

India.

1.8. Research Questions
The primary research questions are:

* What are the policies that are entitled for theigeks in India?
* What is the state of Afghan refugees in India?
* What are the safeguard mechanisms of India to Afghfugees?

* What is the role of UNHCR in protecting rights dfighan refugees in India?

1.9. Methodology

The research is descriptive and analytical resedtrch based on both qualitative and
guantitative methods of data collection. Qualitatilata is collected from the secondary
sources like books, journals, publications, aricleewspapers and other existing
literatures. Quantitative data that is primary datdlected from field work by
employing various sampling methods and from the é@owent reports and
proceedings. The sample for the study is colledigdusing snowball sampling,
purposive sampling and observation method. The kasme is 52, which includes 40
refugees and 12 different officials and other pessdhe information is gathered by
interview schedules. Both structured and unstrectumterview schedules are used for
the research. The study is also be based on cartahysis of various news reports and

media broadcastings about the Afghan refugees.

1.10. Chapterisation

This dissertation is divided into five chapters:

Chapter 1: Introduction
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The chapter introduces the topic and discussestébement of the problem, objectives

of the study, literature review, and research nuthapy of the study.

Chapter 2: Refugees: Conceptual and Policy Issues

The second chapter is the study of the conceptaidework of refugees. It deals with
the international refugee policies that are erditle the refugees. The chapter also
includes the role of UNHCR in India in providingfeguard and protecting the rights

of the refugees in general and Afghan refugeesitiqular.

Chapter 3: India’s Refugee Policies

This chapter is the study of the existing refugekcjes of India and their objectives
and principles. In addition, it studies whethersthdaws are providing necessary
safeguards and protection to the refugee groupband is there any need of new

refugee laws and policies or not.

Chapter 4: Afghan Refugees in India: Problems anall€nges

The third chapter is the case study of Afghans eugee group in India. The status
of Afghan Refugees in India and the problems arallehges that they are facing is
incorporated. The outcomes of the field survey thiedanalysis of that findings is also

included in this chapter.

Chapter 5: Conclusion

This final chaptercovers the summary of the major findings, probaulketions and

recommendations to deal with the problem.
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CHAPTER: 2

REFUGEES: CONCEPTUAL AND POLICY

|ISSUES




2.1. Introduction

The phenomena of refugee is an age old phenomédnatasy has witnessed this issue
for a long period of time. The word Refugee is dedifrom Latin word ‘fugere’, which
means to flee for safety (Khobung, 2014). Refugeeghose persons who flee to other
countries because of war, conflict, fear of pereauetc. To become a refugee one
must have to cross an international border and izeye the intent to return to their
own country after the situation become normal (Hiyouvier, 1983). The refugee
issue is an international issue with socio, pditiceconomic, religious reasons
contributing to it (Khobung, 2014). Refugees are plersons who are deprived of the
protection of their own country and suffered botbntally and psychologically. They
are the human being undergoing traumatic expersefRigattacharya, 2014). A refugee
can be a man, woman, child or anyone who has lwead to leave their homeland.
Since time immemorial the movement of people hanlikere but forcing of people
from their habitat places has emerged with the gerere of the nation state (Sethi,
2012). Refugees are those people who cross intenaatorder because of conflicts
which results in violation of human rights. Thene dhousands and thousands of
refugees all over the globe who cannot meet thein basic needs and suffer both

mentally and physically.

The refugee problem dates back to the World Waribpl. The war brought change in
the political and social structure in Europe, whiebulted in the breakdown of Russian
and Turkish empires. These events created massiexdgeople mainly Russian and
Armenians in million&". After that the establishment of the Fascist regim Italy
resulted in the exodus of people including the emmorary scholars. Also the Civil
War in Spain against their Republican governmetitdlg General Francisco Franco
caused refugee issue in the country. The creatiddaai Germany resulted in the
emergence of German refugees. These German refwgeesnainly the Jews who fled
the country or forced to flee for the fear of h@uost. Again the post-World War 1l

period witnessed refugee flow in millions from tBast European countries to the

2! During the World War | i.e. in 1914 Russian ocdigraof East Prussia caused displacement of the
Germans in millions. Soon after Germany’s occupatid Belgium and Northern France, Poland and
Lithuania and later on into Ukraine and Baltic Rnoes caused mass exodus of people. In the meantime
the Armenians were evacuated by the Turkish tredpshad lived with the Turkish and Kurdish people
for generations. (Gatrell, 2014; Peeling, 2017).
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Western countries because the German holocaugieanutide of the Jews, others fled
because of the newly installed communist regimewdss the largest population
movement in the history of Europe. Apart from timsthe 60’s the struggle for
independence, decolonisation process, nation-logjlgiocess, formation of new states
in Africa formed many refugees. The political instiy in Latin America including
the struggle for power by the Nazi influenced gmumked with the German
immigrants resulted in refugee crisis in the regi@hattacharya, 2014; Wasserstein,
2011; Adepoju, 1982).

The UNHCR is an UN agency mandated to provide sef@band support the refugees.
It is also known as UN Refugee Agency which worksldwide for the refugees. It is
an international agency which provides internatigoratection to the refugees and
works for the solution of the refugee problems.mgavith UNHCR works in providing

education, skill development program, scholarshktpsto the refugees. (UNHCR, n.d).
2.2. Definitions

It is very difficult to give any specific definitio of refugee and also there are no
universally accepted definition of it. Refugee basn the subject of treaties and other
international agreements. That is why it is implolesito give one single definition
which could be used in all circumstances (Khobu2@l4). Yet there are certain

definitions regarding refugees given by variousiingons, both global and regional.

UNHCR says that a refugee is someone who has beegdfto flee his or her country
because of persecution, war, or violence. A refugas a well-founded fear of
persecution for reasons of race, religion, nationgbolitical opinion or membership
in a particular social group. Most likely, they canreturn home or are afraid to do so.
(UNHCR, n.d.)

The United Nations Convention, 1951 (UN Conventib®51) defined ‘refugee’ as a

person who

Owing to a well-founded fear of being persecutedréasons of race, religion,
nationality, membership in a particular social groor political opinion, is

outside the country of his nationality and is ueabt, owing to such fear, is
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unwilling to avail himself of the protection of theountry; or who, not having
a nationality and being outside the country offbisner habitual residence, is

unable or, owing to such fear, is unwilling to metu

The 1967 Protocol of the Convention says refugeesh@se persons who are outside
their country of origin and are unable or unwillitegavail themselves of the protection
of their country or to return to it because of dlvi@inded fear of being persecuted on
the basis of one of the ‘protected grounds’, nanmalge, religion, nationality, political

opinion, or membership in a particular social gréuigter, 2013).

The Constitution of International Refugee Organargt 1946 (IRO, 1946) defined
refugee as a person who has left, or who is outsfideis country of nationality or of
former habitual residence, and who, whether orheotad retained his nationality,

belongs to one of the following categories

* Victims of the Nazi or fascist regimes or of regsnehich took part on their
side in the second world war, or of the quislingionilar regimes which assisted
them against the United Nations, whether enjoyinggrnational status as
refugees or not;

* Spanish Republicans and other victims of the Fasanggime in Spain,
whether enjoying international status as refugee®mt

* Persons who were considered refugees before theealstof the second world

war, for reasons of race, religion, nationalitypolitical opinion.

The Cartagena Declaration on Refugees of 19844Gamnt Declaration, 1984) defined
refugees as those persons who have fled their gobatause of the threats to their
lives, safety or liberty by violence, foreign agggm®n, internal conflicts, violations of

human rights or other situations which have disdrthe public order.
According to John Hope Simpson

The essential quality of a refugee is that he baglst refuge in a territory other
than that in which he was formerly resident assalteof political events which
render his continued residence in his former tayitmpossible or intolerable
(Simpson, 1938).
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The Bangkok Principles, 1966 regarding TreatmerRefugees adopted by the Asian

African Legal Consultative Committee said the témfugee’ is applied to

A person who, owing to persecution or well-foundedr of persecution for
reasons of race, colour, religion, Political belefmembership of a Political

Social group

a) leaves the state of which he is a national,her ¢ountry of his

nationality, the state or country of which he isaditual resident; or

b) being outside such state or country is unablenarilling to return to
it or to avail himself of its protection. (Bhattaolya, 2014).

The Organisation of African Unity (OAU) 1969 defmeefugee as one who is
compelled to leave his/her country and to seekgesfin other countries because of
external aggression, occupation, foreign dominatiosituations that are disturbing to
the public order (Lister, 2013). This conventiomas a two-fold definition of the term
refugee. First it delivers the same definition a®g by the 1951 convention and then
it includes persons who are victims of manmadestisa like international armed

conflict or civil war etc. (Khobung, 2014).

Jesuit Refugee Service (JRS), an Internationaldat®rganisation which works for
the refugee comes up with broad definition of reigAccording to JRS, refugee
includes the people who are persecuted due td regligious, and the membership of
social or political group issues; and the victinhamned conflicts, erroneous economic
policy, or natural disasters. (Xavier, Sharma, 3015

From the above definitions it could be stated thhigees are those persons who flee
to other countries because of the situations like, wonflict and fear of persecution.
They are the people who are forced to leave theméiand. They suffered from
massive human rights violations and that is why tden’t want to return to their

country of origin.
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2.3. Difference between Refugees, Migrants, Asylum Seekers and Internally
Displaced Persons

Refugees are those persons who have fled or aveddo flee from their own country
and cannot return to their homeland due to thedépersecution, and who have been
given the refugee status. The refugees cross temational border to seek refuge in
nearby countries and become internationally recsghias refugees. (UNHCR, n.d.;
UNHCR, 2014). Refugee popularly known as person Wees because of social,
economic and political insecurity. Hence there @gain criteria to be fulfilled by a
refugee. Many of these criteria have been accrdniernationally and thus become
the basis for determining refugee status. One artfengthers is that the refugees have
to owe a well-founded fear of being persecuted. driteria for determining the ‘well-
founded’ is composed of both subjective and objectlements. Subjective element
relates to the perceptions, emotions and experseat¢he applicant and where the
applicant’s statements are evaluated. Objectiveei evaluated from the general
situation in the country of origin. (Trakroo, et,&005).

Migrants are those persons who have chosen to teaireown country voluntarily and
settled in another countryhe International Federation of Red Cross and Reddent
Societies’ (IFRC) describes migrants as people ie&ee or flee their places of habitual
residence to go to a new place, across interndtiimmeers or within their own state, to

seek better or safer prospects.

Again Asylum Seekers are those persons who haddriben their country due to the
fear of persecution or other reasons and has alfpligorotection in other countries but
their claims has not yet been processed. All refagre asylum seekers at the initial
stage but once they are registered as refugegspthienger remain an asylum seeker.
National asylum systems, or UNHCR under its mandieide which applicant
qualifies for international protection. Those whe aot regarded as refugees and not
in need of any other form of international protestican be sent back to their home
countries. (UNHCR, 2014).

Internally Displaced People (IDP) are those perseing remain within their country
and they won'’t cross the International Border. Bwgy often recognised as refugees.
UNHCR’ mandate doesn’t include the IDPs but becaishe UNHCR expertise in
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displacement, it has been giving assistance toaamdlof them for many years. Natural
disasters also create IDP and UNHCR has been gagsigtance in specific cases. For
e.g. UNHCR gave assistance to the IDPs of Philggpifiyphoon Haiyan disaster in
2013. (UNHCR, 2014).

2.4. Persecution

To become a refugee there has to be the fear sépation of that person. Persecution
means abuse or unlawful or unfair treatment in er@@nner. It involves violation of
human rights. It happens when there is severe huights violations of its citizens
and when the respective government is unable ledféo give protection to its citizens.
Persecution includes torture, killing, assassimatobitrary arrest, false imprisonment,
violence, sexual abuse and violence, rape, foroestipution, exploitation etc. Not only
men and women but also the children become vichetause of persecution which

forces them to leave their country and to seekuasyr refuge in other countries.

Merriam Webster dictionary defines the word ‘petdetas to harass or punish in a
manner designed to injure, grieve, or afflict; speally: to cause to suffer because of
belief. Again persecution is defined by this dioBoy as ‘the act or practice

of persecuting especially those who differ in arjgieligion, or social outlook’.

Apart from persecution there are other factors alsizh results in refugee issue. War
is such a factor. Both civil war and war with otleeuntries results in displacement of
people from one country to another. Environmentabfems and natural calamities
like flood, famine also cause refugee problem. tRali instability, ethnic cleansing
along with religious persecution is among the mdpetors contributing to the
displacement of people from one country to another.

It is to be noted here that the Governments plapmnrales with respect to refugees,
forced migrants and internally displaced. The goweants take back the refugees and
permit the internally displaced to return to a nakmituation after any settlement or
changing of governments. Other governments gryhimsto refugees with the support
of international organisations and try to find pamant solutions to refugee problems

through repatriation or any other means. (Roge&¥82)L
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2.5. Role of International Organisations

The international organisations has to play the tmaogportant role after the
Governments regarding the refugee issues. The dJNig¢ions High Commissioner for
Refugees (UNHCR) is a United Nations (UN) Agencyichhworks for the refugees.
After the end of the World War I, the internatibeammunity developed its concern
regarding the establishment of international regionghe protection of refugees. The
League of Nations was replaced by the UN in 194bafter that UN established the
International Refugee Organization (IRO) in 1946vds a non-permanent body whose
purpose was to assist the large-scale resettlenfer@fugees. When the three year
mandate of IRO came to an end, the internatiomaheonity was unwilling to continue
financial assistance to the displaced personshat time the World War 1l caused
displacement of people in large number. To loolo ithtese the United Nations
established the United Nations High CommissionerRefugees in the year 1950.
(Kennedy 1986; Sethi 2012). It was created by reswl 428 (V) of the General
Assembly of the United Nations and it began itsrapens from 1 January, 1951 (Das,
2009). The same year witnessed the adaptatior dfitbrnational Convention Relating
to the Status of Refugee. Later on, in 1967 a lBodtwas added namely ‘1967 Protocol
relating to the Status of Refuge®s(Bhattacharya, 2014).

The United Nations High Commissioner for Refugeescalled upon to provide
international protection and assistance to thegesta under the auspices of the United
Nations. The mandate of the UNHCR is humanitariad aon-political with main
concern on the protection, safety and welfare efrdfugees. It serves as the guardian
of 1951 UN Refugee Convention and its 1967 Protodaiakroo, et al. 2005). The
UNHCR has two main functions. These are (Das, 2009)

» to provide ‘International protection’ to refugeesla

» to seek permanent solutions for the problems afgeds.

22The Protocol relating to the Status of Refugees admpted in 1967 which came into force on October
4, 1967. This protocol was taken note of with apptdy the Economic and Social Council in resolatio
1186 (XLI) of 18 November 1966 and was taken ndtbyothe General Assembly in resolution 2198
(XXI) of 16 December 1966. There were total 14@esparties to the protocol. This protocol was addpt

in the wake of new refugee situation those were inoluded in the scope of 1951 UN Refugee
Convention. (Protocol Relating to the Status ofugegs, 1967).

29



The Office of the United Nations High Commissiof@r Refugees is headed by the
High Commissioner, who is assisted by a Deputy Higimmissioner and an Assistant
High Commissioner. The High Commissioner is accalbilet to the Secretary-General
for the administration of the Office and reportaally to the General Assembly
through the Economic and Social Council. The Deptigh Commissioner and the
Assistant High Commissioner assists the High Corsimigr in the discharge of his/her
responsibilities. In the absence of the High Comsmoiser the Deputy High
Commissioner is responsible to the Office and énahsence of both the Assistant High
Commissioner is responsible to the Office. The Depligh Commissioner and the

Assistant High Commissioner is accountable to tlghCommissioner. (UN, 1998).

2.5.1. Operational Structure of UNHCR

Along with its work towards the refugees, the UNH@Rmandated by the UN to
monitor and protect the stateless persons worldwidee office of UNHCR is a

subsidiary organ of the General Assembly. UNHCRsrational structure consists of-

I. Division of International Protection- This Divig consists of the Director’s Office,

the Standards and Legal Advice Section, the Pramati Refugee Law Unit, the

Protection Training and Support Section and thee®ement and Special Cases
Section. The Division is headed by a Director, actable to the High Commissioner.
The functions of the Division (UN, 1998)-

a) Development, formulation and promulgation of intronal protection
standards and norms;

b) Ensuring worldwide consistency of approach to tbe issues;

c) Promotion of refugee law and advocacy;

d) Providing advice in the formulation of strategidasperations policy;

e) Providing support for protection activities in oggons.

[I. The Division of External Relations- This Divsi is consist of the Director’s Office,

Campaigns and Goodwill Ambassadors Section, DigitgjJagement Section, Strategic
Communications Sections, Records and Achieves@ebtaded by a Director who is
accountable to the High Commissioner. The functwinthis Division are (UNHCR,
2015)-
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a) Mobilize public, Political, Financial and Operatansupport for UNHCR'’s
operations all over the world;

b) Supports the Office’s governing bodies and managegegic relations with
various partner agencies both private sector, N&@t@sother UN agencies;

c) Builds effective coordination between refugee amdabler humanitarian

coordination structures in mixed situations.

[1l. The Division of Financial and Administrativedagement- This Division is consist

of the Office of the Controller, Policy and Audito@dination Unit, Change
Management and Field Support Unit and CommitteeContracts Secretary. This
Division in headed by a Controller assisted by Dgmirector of Finance and Deputy
Director of Budget. The main functions of this Bian are (UNHCR, 2015)-

a) Establishes and maintains framework for UNHCR t&enaptimal use of the
financial resources;

b) Issues UNHCR'’s budget proposal to the Executive Qitae;

c) Submits the annual statement of accounts to th&bidd of Auditors;

d) Maintain and improves financial and managementrotsaof UNHCR.

V. The Division of Human Resources Management-sThivision consists of the

Director's Office, the Staff Services Section, tRecruitment and Vacancy
Management Section, the Staff Development SectlenField Staff Safety Section,
the Policy and Planning Section, the Post Clasdibo and Documentation Section,
the Staff Welfare Unit and the Performance Managgrdait. This Division is headed
by a Director who is accountable to the High Consioiser through the Deputy High

Commissioner. The functions of the Division are (1998)

a) Advising and assisting the High Commissioner inftrenulation of personnel
policies and management practices required to @geoWNHCR with the
necessary human resources;

b) Directing the development and implementation oEthpolicies and practices;

c) Ensuring the application of the Staff Regulatiomsl &ules of the United
Nations and other relevant United Nations instardi relating to personnel

matters;
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d) Assisting the High Commissioner in the optimum weUNHCR human
resources, inter alia, through the implementatidntte UNHCR career
management system;

e) Advising, in consultation with the United Nationgcarity Coordinator, the

High Commissioner on the security of UNHCR staff.

V. The Division of Information Systems and Telecoumcations- The Division is
consist of Office of CIO and Director, ICT PortimlIManagement Office, ICT Policy,

Risk and Compliance Office, Vendor Management lamidl Resource Management
Unit. The functions of the Division is ensuring teffective information and
communications solutions to enable and facilitaMHCR’s execution of its mandate.
(UNHCR, 2015).

VI. The Division of Emergency, Security and Supplyte Division has Office of the

Director, Resource management Unit, Compliance Bk Management Unit,
Emergency Policy and Capacity Building Section, usi&g Operations Sections,
Supply Operational Support Section, Supply Busirg&ggoort Section, Asset & Fleet
Management Section, Infrastructure Management Braigcurement of Goods Section,
Procurement of Services Section, Field Procurei@apport Unit, Quality Control and
Product Development Unit. Its functions include tpobion of people of concern
through the optimal delivery of assistance in eraecies and ongoing programmes and

effective emergency response management. (UNHCEg)20

VII. The Division of Programme Support and Managethdhe Programme Support

and Management Division is consist of the Officéhaf Director assisted by the Deputy
Directors, Programme Analysis and Support Sectiéield Information and
Coordination Support Section, Public Health Secti@perational Solutions and
Transition Section, Shelter and Settlement Sectiod Cash-Based Interventions
Sections. Its manages its agenda covering the foaictions of the Division are
(UNHCR, 2015)-

a) Provide knowledge, guidance and tools to design @eld/er programmes
which demonstrate quality, technical integrity amaovation;
b) Efforts to strengthen results-based management;

c) Develops practical guidance and tools across teahareas;
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d) Supports flee operations.

The area of operation of UNHCR comprises Europe,Americas, Africa, Asia and
the Pacific, and the Middle East and North Africa.

In providing its protection to the refugees, the DR office seeks to give a refugee
choice among three main solutions- ‘voluntary repaon’, ‘resettlement’ through
migration to another country or ‘integration’ iretkountry of residence. The working
projects of UNHCR is voluntarily financed by thespective Governments.
(Bhattacharya, 2014).

Voluntary Repatriation is the most preferred saolutfor the majority of refugees.
UNHCR tries to encourage the refugees for thistemiudepending on the situation of
their home country. UNHCR often provides the rekgygransportation and a start-up
package including cash, farm tools and seeds &iwsé who are unable to return to
their homeland, UNHCR tries to integrate them Iycdlocal integration is a gradual
process and it takes time for a refugee to acqoire society’s full citizenship.
Resettlement in a third country is another solutaken up by the UNHCR to deal with
the refugee issues.

In addition to this, UNHCR also provides materigief in major emergencies, either
directly or through partner agencies. In its fifky years, UNHCR has protected and
assisted more than 50 million people and its wak éarned two Nobel Peace Prizes.
UNHCR at the field level work to protect refugeeslocating refugee camps from
border areas, reuniting separated families, doctingena refugee’s need for
resettlement to a second country of asylum, vigitiatention centres and giving advice

to governments on draft refugee laws, policies @nadtices. (Jastram, Achiron, n.d.).

The Non-Governmental Organisations (NGO’s) are alecking for the refugees in
cooperation with UNHCR. The importance of NGOs'eral protecting refugees was
recognized by the UN General Assembly when it datle the High Commissioner to
establish contact with ‘private organizations’ (néwown as NGOSs) dealing with
refugee questions and to help coordinate the sffwirthose organizations (Jastram,
Achiron, n.d.). Till date the UNHCR has strategartpership with more than 900
organisations including NGOs, government orgaresatiand other UN agencies.
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UNHCR entrusts 40 percent of the annual expenditordhe partner agencies.
(UNHCR, n.d.).

The other UN agencies with which the UNHCR operatetudes the World Food
Programme (WFP), the UN Children’s Fund (UNICERg World Health Organisation
(WHO), the UN Development Programme (UNDP), thei¢@ffor the Coordination of
Humanitarian Affairs (OCHA), the UN High Commissemnfor Human Rights
(OHCHR) and the UN Office on Drugs and Crime (UNOD@NHCR, n.d.)

Apart from the UN agencies, there are other orgaioiss with which UNHCR has

strong links. These include the International Cotteriof the Red Cross (ICRC), the
International Federation of Red Cross and Red @rd#sSocieties (IFRC) and the
International Organisation for Migration (IOM). (WCR, n.d.).

2.5.2. Persons of concern to UNHCR

‘Persons of concern to UNHCR'’ are all persons whmsgection and assistance needs
are of interest to UNHCR. They include (Jastramhifon, n.d.)-

* Refugees under the Refugee Convention

» Persons fleeing conflict or serious disturbancebl®public order (i.e., refugees
under the OAU Convention and Cartagena Declaratemitions)

* Returnees (i.e., former refugees)

o Stateless persons

* Internally displaced persons (in some situations).

2.5.3. Functions of the United Nations High Commissioner for Refugees
The Office of the United Nations High Commissiofm@rRefugees- (UN, 1998)

a) Provides international protection to refugees aegks permanent solutions to
their problems (General Assembly resolution 428;(V)

b) Provides assistance to persons repatriating, dsas,af necessary, monitoring
their safety and well-being on return (General Assky resolution 40/118);

34



c) Provides humanitarian assistance and protectigretsons of concern to the
United Nations High Commissioner for Refugees (Galinessembly resolution
832 (IX));

d) Provides, on the basis of specific requests fromm3bcretary-General or the
competent principal organs of the United Natioms] with the consent of the
State concerned, humanitarian assistance and pootéc internally displaced
persons (General Assembly resolution 48/116);

e) Contributes as a member of the Inter-Agency Stapnddommittee to the
provision, in complex emergencies, of humanitagasistance coordinated by
the United Nations Emergency Relief Coordinator (&al Assembly
resolution 46/182).

2.6. Refugees under International Law

Under international law, a refugee has the righdafte asylum, should have access to
medical care, a refugee child should get educatimhevery adult refugee should get
to work as Article 14 (1) of the Universal Decléma of Human Rights (UDHR) says,

“Everyone has the right to seek and to enjoy inepthountries asylum from

persecution”. If the flow of refugee and asylumkszeincreases and the concerned
government is unable to provide protection and @raggssistance to them then the
UNHCR extends their assistance to the refugeesgsyldm seekers to meet their basic

needs.

Under International Law all refugees have the sharmean rights as any other person.
In addition, there are specific human rights amtile to the refugees. These include
(LIRS, 2014)-

» the right to life, liberty and security of person;

» the right to freedom from torture or cruel or inhame or degrading treatment
or punishment;

» theright to freedom of movement and residenceiwitie borders of each state;

» the right to freedom of thought, conscience anigjiiat;

» the right to freedom of opinion and expression;
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* the right to a standard of living adequate for fi@alth and wellbeing of the
person and their family, including food, clothirttpusing, medical care and
necessary social services;

* the right to education;

» freedom from discrimination; and

* respect for the unity of the family.

These rights are included in International CovenamtCivil and Political Rights
(ICCPR), International Covenant on Economic, Scoara Cultural Rights (ICESCR),
the Convention on the Rights of the Child (CRC) atiter UN treaties.

2.7. The 1951 United Nations Convention on Refugees and its 1967 Protocol

The United Nations (UN) has adopted ‘The Conventielating to the Status of
Refugees’ in the year 1951. This convention iskie legal document regarding the
refugee issues. Till April, 2015 there were towh Htates parties who have ratified this
convention (UNHCR, n.d.). This convention defineigees and outlines the rights of
the displaced and legal obligations of states ¢dgat them. The Convention is a post-
World War Il instrument to deal with the refugesuss. The definition provided by
this Convention is the most widely accepted debniton refugees. But the main
limitation of this Convention is that it covers grthose persons who became refugees
before # January 1951. (Noorani, 1998). Accordingly in ylear 1967 a protocol was
added to this convention, namely, ‘Protocol Retatim the Status of Refugees’. This
protocol removed all these limitations and gave@oavention a universal coverage.
The Convention has seven Chapters and 46 Artigl#s¢HCR, n.d.).

Among others the main principles of the UN Convamt{UN Refugee Convention,
1951) are ‘Non-Discrimination’, ‘Non-Penalizatio@nd ‘Non-Refoulement’. Non-
Discrimination, according to Article 3 of the Comi®n implies that the Convention
provisions are to be applied without discriminatemnto race, religion or country of
origin. Also the developments in international hunights law to be applied without
discrimination as to sex, age, disability, sexyaldr other prohibited grounds of
discrimination. According to the principle of Nomialization as Article 31 of the
Convention, refugees should not be penalized fair thegal entry or stay. Prohibited

penalties might include being charged with immigmator criminal offences relating
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to the seeking of asylum, or being arbitrarily detd purely on the basis of seeking
asylum. According to Article 33, Non-Refoulementyides that no one shall expel or
return (‘refouler’) a refugee against his or hefl,wh any manner whatsoever, to a

territory where he or she fears threats to lifer@edom.

There are some other Articles of the Refugee Camwenwhich are of utmost
importance. Article 12 states that the personalistaf a refugee shall be governed by
the law of the country of his domicile or, if hesh@o domicile, by the law of the country
of his residence. According to Article 16 a refugball have free access to the courts
of law on the territory of all Contracting Statestticle 22 deals with the Public
Education. It reads the Contracting States shabrakcto refugees the same treatment
as is accorded to nationals with respect to eleangmrtducation. According to Article
28 the Contracting States shall issue to refugeefully staying in their territory travel
documents for the purpose of travel outside tleertory. Article 32 reads Contracting
States shall not expel a refugee lawfully in theiritory save on grounds of national
security or public order. (UN Refugee Conventio?51).

Article 35 of the Convention deals with cooperatadrthe national authority with the
UN with regard to the refugee issues. It readdJ&6 Refugee Convention, 1951)-

1. The Contracting States undertake to co-operate thwehOffice of the United
Nations High Commissioner for Refugees, or any o#gency of the United
Nations which may succeed it, in the exercise ®ffuinctions, and shall in
particular facilitate its duty of supervising thepéication of the provisions of
this Convention.

2. In order to enable the Office of the High Commigsgioor any other agency of
the United Nations which may succeed it, to maksorts to the competent
organs of the United Nations, the Contracting Statedertake to provide them
in the appropriate form with information and stit&l data requested
concerning

(a) The condition of refugees,
(b) The implementation of this Convention, and;
(c) Laws, regulations and decrees which are, or hexgafter be, in

force relating to refugees.
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On the other hand the 1967 Protocol Relating toSta¢us of Refugees provides the
UN Convention a universal consideration by remowatigthe limitations of it. The
principle limitation of the UN Convention was itcinded only those people who
became refugee beforé January, 1951 and within Europe. The Protocol isbnd
Articles in total. (UNHCR, n.d.).

2.8. Principle of Non-Refoulement

The principle of Non-Refoulement is the most esaeabmponent of the refugee status
and asylum. This is the cornerstone of the Intesnat Refuge Law. Non-Refoulement
is the practice of not forcing refugees and asydeekers to return to the country where
they are subjected to persecution. Merriam Webslietionary defines Non-
Refoulement as the principle of international lasaviding a refugee or asylum seeker
with the right to freedom from expulsion from artery in which he or she seeks refuge
or from forcible return to a country or territoryhere he or she faces threats to life or
freedom because of race, religion, nationality, finership in a particular social group,

or political opinion.

Article 33(1) of 1951 UN Refugee Convention covele principle of Non-

Refoulement. The Article states

No Contracting State shall expel or return (refouéerefugee in any manner
whatsoever to the frontiers of territories whers lifie or freedom would be
threatened on account of his race, religion, natign membership of a

particular social group or political opinion.

It is to be noted here that it is this Article thiiah no reservations are permitted. The
principle of Non-Refoulement applies not only ispect of the country of origin but
to any country where a refugee has threat fromegetsn. Apart from the 1951 UN
Convention, the principle of Non-Refoulement hasrbencluded in other important

documents also.
According to Article Il (3) of the Organisation African Unity Convention 1969

No person shall be subjected by a Member Statestmsares such as rejection

at the frontier, return or expulsion, which wouldngpel him to return to or
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remain in a territory where his life, physical igtiey or liberty would be

threatened for the reasons set out in Article lageaphs 1 and 2.

Article 22 (8) of the American Human Rights Convent 1969 states that

In no case may an alien be deported or returneal ¢ountry, regardless of
whether or not it is his country of origin, if ihdt country his right to life or
personal freedom is in danger of being violatedabee of his race, nationality,

religion, social status or political opinions.

Article Il (3) of the Principles concerning theetment of Refugees adopted by the
Asian-African Legal Consultative Committee at iiglith Session in Bangkok in 1966,

states that

No one seeking asylum in accordance with theseciptes should, except for
overriding reasons of national security or safedingr the populations, be
subjected to measures such as rejection at thigdroreturn or expulsion which
would result in compelling him to return to or raman a territory if there is a
well-founded fear of persecution endangering His, Iphysical integrity or

liberty in that territory.

2.9. The Cartagena Declaration, 1984

The Cartagena Declaration on Refugees is alsoropertant international document
on the refugee issue. This was adopted in 1984agtgena, Colombia. It is a non-
binding agreement adopted by the Colloquium on Ititernational Protection of
Refugees in Latin America, Mexico and Panama. TokoGuium adopted the certain
commitments with regard to the refugees definethenContadora Act on Peace and
Cooperation, which are based on the UN Refugee €éuion of 1951 and its Protocol
of 1967.

Some of these commitments are (Cartagena Declaydié84)

a) To carry out constitutional procedures for accestadhe 1951 Convention and
the 1967 Protocol relating to the Status of Refsgee
b) To establish the internal machinery necessary Heritmplementation of the

provisions of the Convention and Protocol refetedbove.
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c) To ensure the establishment of machinery for ceatsah between the Central
American countries and representatives of the Guuent offices responsible
for dealing with the problem of refugees in eacit&t

d) To support the work performed by the UNHCR in Cainkmerica and to
establish direct co-ordination machinery to faatkt the fulfilment of his
mandate.

e) To ensure that any repatriation of refugees isntalty, and is declared to be so
on an individual basis, and is carried out with ¢tbeoperation of UNHCR.

f) To ensure the establishment of tripartite commissiocomposed of
representatives of the State of origin, of theikeog State and of UNHCR with
a view to facilitating the repatriation of refugees

g) To reinforce programmes for protection of and d&asi2 to refugees,
particularly in the areas of health, educationplatand safety.

h) To request immediate assistance from the intenmalticommunity for Central
American refugees, to be provided either directlyyough bilateral or
multilateral agreements, or through UNHCR and otbeganizations and
agencies.

i) To ensure that the Governments of the area makenghessary efforts to
eradicate the causes of the refugee problem.

]) To ensure that, once agreement has been reacltbd bases for voluntary and
individual repatriation, with full guarantees fdnet refugees, the receiving
countries permit official delegations of the coyndf origin, accompanied by
representatives of UNHCR and the receiving coumdryisit the refugee camps.

k) To ensure that the receiving countries facilitateso-ordination with UNHCR,
the departure procedure for refugees in instanteslantary and individual

repatriation etc.

The Declaration stress on the sustainable solutotige refugee issue and construction
of peace and safeguarding of human rights. Sineadoption of the Convention i.e.
1984, the member states have endorsed the newdrigthen the international regime
for the refugees. Because of that in 1994 The Datten of San Jose (Cartagena+10)
was adopted, in 2004 The Mexico Declaration (Camag20) was adopted and
recently in 2014, The Declaration of Brazil (Cadag+30) adopted adding new

dimensions to the international refugee protectegime. (Castillo, 2014).
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CHAPTER: 3
INDIA'S REFUGEE POLICIES




3.1.Introduction

India has been a receiver of refugees not only ftemeighbouring countries but from
all over the world since the time of its IndepenzierSouth Asia is one of the highest
refugee generating regions of the world. It alooeoants nearly 10 per cent of the total
refugees all over the world (Ananthachari, 2008)thHe South Asian region India is
one of the highest refugee hosting nations. Alslalishares international border with
its neighbouring countries which generates refug@eslarge numbers, like
Banglasdesh, Pakistan etc. That is why, India bedamfavourable destination for the
refugees of these countries. In India there ar@ 8#ven categories of migrants and
refugees which came at different points of timeeyrare (Kusulina, 1980)-

« Hindu migrations caused by the Partiign

« Bangladeshi refugees as a result of the civil watakistaff,

» SriLankan Tamils, Burmese Indian and BhutaneseaNegfugees due to inter-
ethnic strife®,

* Nepali, Bangladeshi and Pakistani settlers due genp or virtually open
borders,

* Developmental and environmental refugees from Badegh,

* Indian Tamil (Sri Lankan) repatriates as per caritral obligations, and

* Tibetan and Afghan refugees as a result of militatgrvention by extra-

regional powers. (Kusulina, 1980).

23 After the Partition of India and Pakistan, the dHis of Pakistan had to face persecution and tlegly fl
from Pakistan and seek refuge in India. But itoidé noted here that, after more than six decafles o
Partition the refugee problem is still present frBakistan to India. (Roy, 2012).

24 pakistan Civil War also known as the Bengali Waindependence emerged in the year 1971 where
East Pakistan rebelled against West Pakistan. Tdrdédl to the formation of Bangladesh. India invhde
East Pakistan which ensured the independence dfl&®ash. At the time of war, many Bangladeshi
migrants came to India to seek refuge. (Singh, 2016

25 According to Oxford Dictionary, Inter-ethnic meastcurring between or involving people of different
ethnicities and Merriam Webster dictionary defisgffe as an act of contention, fight or conflithe

Sri Lankan Tamil refugees fled to India becausthefCivil War in the country and has been residing
camps for more than two decades (Valatheeswardr,)20he Burmese Indian has been facing series
of riots but with the Japanese occupation of Buihmad resulted in forced expulsion of the Indian
community in 1962. The Nepal Government has resmghthe Bhutanese as refugees in 1991 and after
almost two decades the Nepal government has ordbee@hutanese refugees to leave the country
(Marasini, 2009).
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The first instance of refugee influx in India happd at the time of its independence.
The decolonisation of India and Pakistan in 194%at@d a huge influx of people. It
almost created 30 million refugees in and withia thgion. At that time millions of
Hindus and Muslims fled across the borders to she# lives from communal
violence, murder, rapes and mass abductions etes pariod also witnessed
institutionalise of the office of UNHCR and the ation of the 1951 Convention
Relating to the Status of Refugees. After thatitiflex of Tibetan refugee in the late
50s was India’s first experience of huge refugéexnFollowing the flight of Buddhist
spiritual leader the Dalai Lama in 1959 to Indregusands of Tibetans fled and sought
refuge in Indian land to escape in the fear of €sinpersecutiéh (Oberoi, 2006).

UNHCR stated that in the beginning of the year 2@066re were 292,000 refugees in
India of which 110,000 were from Tibet; 42,000 frokyanmar, 14,500 from
Afghanistan; 15,000 from Bhutan and 110,000 from lSmka. After 2012, the
Rohingya Muslim refugees from Arakan region of Myar fled to India who have
been forced to leave their homeland because otldshes with Rakhine Buddhist
population. Till May, 2015 there are 110,095 froibék, 64,689 from Sri Lanka which
are considered as religious minorities assistethbyGovernment of India. According
to the 2016 June statistics of UNHCR, India haal 10,259 refugees of which 19,924
from Myanmar, 14,464 from Afghanistan, 688 from Stimand 1739 others. In 2016,
out of the 28,000 registered refugees with UNHGRiad 16,341 were from Myanmar.
That is why it is very important on the part of imdio have certain legal framework to

deal with the various groups of refugees and tissues. (UNHCR, n.d.).

India doesn’t follow any consistent policy for rgies. India was never a part of the
United Nations Convention on Refugees i.e. the @ohien Relating to the Status of
Refugees, 1951 and its 1967 Protocol. India maiathidistance from this agency
despite UNHCR’s effort to make India a part of tGisnvention (Oberoi, 2006). It was
because this convention defined refugees as Eunspao has to be resettled and said
that refugees are the persons who fled from ‘naemvorld’ for the ‘Free world’. On
December 1950, at the UN’s third committee, Vijaglami Pandit objected this
definition saying it was Euro-Centric. Again thsesars later, the foreign secretary R.K.

26 The Tibetan Refugees fled to India following tixéieeof the 14' Dalai Lama in 1959. Because of
the Chinese invasion of Tibet regarding the teridialispute between the countries, the peopleiheft
country in the fear of Chinese persecution. (Reth2017).
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Nehru, told the UNHCR representatives that thegataecognise division of the world

on the basis of non-Free world and free world. $Bta2014).

This refugee convention is the universal standaatigets out rights of the refugees and
asylum seekers and responsibilities of the hogdmstindia is not bound to follow this
convention as it has not signed and ratified iisTasults in the lack in enjoyment of

all the rights by the refugees in India that areversally coined for them.

On the basis of the conditions of the refugeesnttia, three primary categories of

refugees can be identified (Kusulina, 1980)-

» Refugees who receive full protection as per staigiset by the Government of
India. E.g. Sri Lankan Tamil Refugees, Chakmas&hdtans.

* Refugees whose presence in Indian Territory is askedged by the UNHCR
and they are protected under the principle of NefeRIment by Government
of India. E.g. Afghan, Iranian, Somali, Sudanesg Barmese refugees.

 Refugees who entered India and have been assitilai® different
communities. Their presence is not acknowledgethbygovernment of India
or the UNHCR. This section of refugees includesigees from Myanmar,
ethnic chin refugees from Chin St&teNagas and Rakhine refugees from

Arakan Staté® and ethnic Nepalese of Bhutanese nationality.

There is a lack of unified and consistent refugelecyp for all the sections of refugees
in India. (Trakroo, et al. 2005). The Refugee gmolige Tibetan, Tamil etc. are
recognised as refugee groups by the Governmemidad ind hence they are availing
certain facilities under the mandate of the Indgmvernment. Again the Afghans,
Chakmas etc. UNHCR mandated refugee groups in kmtiathey are not recognised
as refugee groups by the Government of India.@ratbsence of such laws and policies

27 The Chin State situated in Western Burma whicheshborder with India. The Chin ethnic people had
been abused by Tatmadaw, armed forces of MyanmérSaate Peace and Development Council
Government. These include extrajudicial killingsbittary arrest, detention, torture, forced labour,
restriction against movement, extortion and coatfien of property etc. Apart from it, the Chin
opposition group, Chin National Front (CNF) andatmed division of the Chin National Army (CNA)
extort money and commit other abuses against tlire g&ople and thus the people left their place.

28 The Arakan State is situated in the Southern Buwhizh is now known as Rakhine State. The
predominantly Buddhist country, the Myanmar govegnihas been forcing the Rohingya Muslims who
are an ethnic muslim minority from the country €nt970 and still the forced displacement of the
Rohingya Muslim are present from Burma. (Albert12)
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the Indian legal system has been working on theslmdsad hoc policies and laws to
regulate the refugee issues. This depends on theiales taken up by the Ministry of
External Affairs (Singh, 2016).

3.2. Role of UNHCR in India

The United Nations High Commissioner for Refugeseean UN initiative to look into
the issues of refugees worldwide. But in India,rble of UNHCR is limited. It has its
head office situated in the country’s capital, NEelhi and a field office at Chennai,
Tamil Nadu. It works mainly with the urban refugeesiding in Delhi, its operation in
other parts of the country is limited. India has also accepted financial assistance
from UNHCR.

In India, UNHCR conducts registration of the refegend asylum seekers timely to
protect the increasing number of people. It camigisa Refugee Status Determination
(RSD) procedure, to register as asylum seekerser Aftat UNHCR conducts an
interview with each individual asylum seeker, wéh interpreter, if needed. By this
process UNHCR decides whether to grant refugeesstaitnot, and gives the individual
an opportunity to appeal a decision if the claimegcted. UNHCR has partnership
with a number of organisations and NGO'’s both l@a community based through

which it helps and provides assistance to the esda@nd asylum seekers.

Among the other works, UNHCR places emphasis ot tig primary education of

every child. It offers the children to attend primachools since the government
granted them free access. The Right of ChildreRre and Compulsory Education
Act, 2009 was passed by the Government of Indizkvbnsures free and compulsory
education to every child between the ages of &4tgehrs. It also provides access to

health care to all people as a basic human right.

There are various NGOs and organisations which svamkcollaboration with the
UNHCR. The Socio-Legal Information Centre (SLICoywdes legal assistance to
protect persons under UNHCR’s mandate. BOSCO, & gdfabon Bosco Global
Network, assists the refugees in accessing governospitals, dispensaries and other
medical facilities which are made available bygbgernment of India to refugees and
asylum seekers. It also works with the refugee ly@uThe NGOs give counselling
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classes, language classes, vocational trainingpetee refugees. UNHCR also supports
income generating activities to help the refugeékoshish’, a popular mark of

traditional clothing, made by refugee women in &idi one of the examples.

Apart from these activities UNHCR also works foe firotection of the refugee women.
It along with partner organisations and Delhi Rolias been organising self-defence
training for refugee women. The main motive of tte@ning program is to empower

women by equipping them with basic martial arthtegues.

Mr. Dominik Bartsch, Chief of Mission, UNHCR Indihas talked about the activities
undertaken by UNHCR in India to help refugees. €ma® (Brar, n.d.)-

a) Registering and providing documentation to asyl@akers and refugees.

b) Seek long-term solutions for refugees, which isrttust feasible and desirable
option for refugees to return to their home couifttige situation has improved.
In UNHCR’s experience, most refugees eventually twanreturn to their
homes.

c) Local Integration which means giving a regularizethtus, conferring
citizenship to the refugees.

d) UNHCR and its partners assist refugees in becomséffgreliant and develop

the skills and ability to support themselves arartfamilies.

UNHCR has done a lot in the way of refugee probectn India, though it has to act in
limit in India. For its works it also won the IndiGandhi Prize for Peace, Disarmament

and Development in 2015.
3.3. India’s International Obligations

Though India has not signed the International RedugGonvention of 1951, it is a
member of a number of international conventions #@edties both universal and
regional. These conventions have a direct beannip® refugee rights and protection.
In 1995, India became the member of the Executiwn@@ittee if the High

Commissioner’s Program (EXCOM). It is an UN orgatisn which approves and
supervises material assistance program of UNHCR (R@07). EXCOM is composed

of 79 member States, which is entitled to oversB#HOR’s budget and advises the
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Commissioner on Refugee protection. To become abaewnf EXCOM, states must

have interest and devotion to the solution of #fagee problem. (Trakroo, et al. 2011)

India is also a member to the International Lal®@rganisation’s Convention No. 118.
This Convention provides for social security tougees and stateless persons in
addition to other persons in the territory of thgnatory state. (Ibid. 2011). India
adopted the Universal Declaration of Human Right®KIR). Human Rights are the
inalienable rights of all the human being. UDHR wBs these rights for all. The
National Human Rights Commission of India is arbaotmous institution and it was
constituted under the Protection of Human Rightls 2893. Article 14(1) of the UDHR
states that, ‘Everyone has the right to seek afqmyen other countries asylum from
persecution’. (Ainy, 2016).

India also ratified the International Covenant amilGnd Political Rights (ICCPR),
International Covenant on Economic, Social and@altRights (ICESCR). Article 26
of the ICCPR states that, all persons are equaké&die law and are entitled without

any discrimination to the equal protection of tae .| (Xavier, Sharma, 2015).

India is also a party to the UN Declaration of Tterral Asylum of 1967. Article 1 of
this declaration states that every state has g, in the exercise of its sovereignty, to
admit into its territory such persons as it deethdsable, without, through the exercise
of this right, giving rise to complaint by any oth®tate. It is to be noted here that
Principle of Non-Refoulment was the core of thisldeation (Gill, 2012).

Apart from these India also ratified the United iNias Convention on the Rights of the
Child in 1989, Convention on the Elimination of Abrms of Discrimination Against
Women (CEADAW) in 1980, The Convention against Ticgt and Other Cruel,

Inhuman or Degrading Treatment or Punishment, 18@4(Xavier, Sharma, 2015).

India is also a member of the Asian-African Legah8ultative Organization (AALCO)
and as a member of it India is a signatory to taag&kok Principles on the Status and
Treatment of Refugees as adopted on 24 June 200& &ALCO’s 40th Session in
New Delhi. Even if these are non-binding principlé®y intend to influence member
states to adopt national legislation for the status treatment of refugees and serve as
a model to deal with the refugee problems. (Xaidrarma, 2015).
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3.4. Principle of Non-Refoulment

In general, Non-Refoulment is the practice of nending back the refugees to the
places where their life or freedom is in dangere Pminciple of Non-Refoulment gets
its place in many of the international and regiot@tuments. Non-Refoulment is a
principle of customary international law prohibdithe expulsion, deportation, return
or extradition of an alien to his state of originamother state where there is a risk that

his life or freedom would be threatened for diseénaory reasons (Sebesta, 2010).

The discussion on the principle of Non-Refoulmeatted in the 1951 UN Refugee
Convention. This convention introduces this priteifor the first time. Article 33 of

the Convention deals with the Principle of Non-Redéonent.

There are other documents which have included tineiple apart from the 1951 UN
Convention. Article 13 of the International Covehan Civil and Political Rights
(ICCPR) states

An alien lawfully in the territory of a State Patty the present Covenant may
be expelled therefrom only in pursuance of a dexiseached in accordance
with law and shall, except where compelling reasohsational security
otherwise require, be allowed to submit the reasgaist his expulsion and to
have his case reviewed by, and be representechéoptrpose before, the
competent authority or a person or persons espedigsignated by the

competent authority.

But this article not only covers refugees but reteraliens lawfully within a state. That
is why, this article’s application is limited toree extent (Rodger, 2001). Article 7 of
the ICCPR is also relevant as it protects agaorsie. The Human Rights Committee
has taken this provision into account when dealwith cases of expulsion and
extradition. (Sebesta, 2010).

Article 3 (1) of the UN Declaration on Territoridkylum reads

No person shall be subjected to measures sucheatioa at the frontier or, if
he has already entered the territory in which hekseasylum, expulsion or

compulsory return to any State where he may beestdsj to persecution.
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Article 3 (1) of the Convention Against Torture adther Cruel, Inhuman or Degrading
Treatment or Punishment provides that ‘no StatéyPdmall expel, return (‘refouler’)
or extradite a person to another State where @rersubstantial grounds for believing
that he would be in danger of being subjected ttinite’.

The Committee on the Rights of the Child has issaethoritative guidance with
respect to the principle of Non-Refoulement aspples to the Convention. The

Committee explains in its General Comment 6 as

States shall not return a child to a country wtibese are substantial grounds
for believing that there is a real risk of irregaeaharm to the child, such as,
but by no means limited to, those contemplated uadéeles 6 and 37 of the
Convention, either in the country to which remoigalo be effected or in any

country to which the child may subsequently be rezdo

Organisation of African Unity Convention Governitige Specific Aspects of Refugee
Problems in Africa of 1969 which gives a numbeiroportant principles relating to

asylum which includes the principle of Non-Refouemalso. According to Article

2(3)

No person shall be subjected by a Member Statesmsares such as rejection
at the frontier, return or expulsion, which wouldngoel him to return to or
remain in a territory where his life, physical gty or liberty would be

threatened for the reasons set out in Article lageaphs 1 and 2.

Article 22(8) of the American Convention on Humangls addresses Non-

Refoulement. The article states that

In no case may an alien be deported or returneal ¢ountry, regardless of
whether or not it is his country of origin, if ihdt country his right to life or
personal freedom is in danger of being violatedabee of his race, nationality,

religion, social status or political opinions.

Article Il (3) of the Principles concerning theetment of Refugees adopted by the
Asian-African Legal Consultative Committee at iiglith Session in Bangkok in 1966,

states that
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No one seeking asylum in accordance with theseciptes should, except for
overriding reasons of national security or safedingr the populations, be
subjected to measures such as rejection at thiedroreturn or expulsion which
would result in compelling him to return to or reaman a territory if there is a
well-founded fear of persecution endangering His, Iphysical integrity or

liberty in that territory.

The principle of Non-Refoulment has become a pastistomary international law and
that is why it is binding on all countries is agplble to any refugee, asylum seeker or
alien who needs some form of shelter from the statder whose control he/she is.
(Sebesta, 2010). India though not a party to tHel ¥8fugee Convention, yet applies
the principle of Non-Refoulment in practice. Anioiél in the Indian Ministry of
External Affairs has stated that ‘India has a cotnmant to the policy of Non-
Refoulment. This is not merely on the legalistiowgrds of persecution. India provides

refugees on the broader basis of moral humanitariagciples’ (Oberoi, 2006).

In 1996, UNHCR Executive Committee (ExCom) conchlittet, ‘the principle of non-
refoulement is not subject to derogation.” Indi@drae a member of ExCom in 1995
and so that during the time this conclusion wasudised and agreed. (Sanderson,
2015).

Apart from the Principle of Non-Refoulment Indiaedoapply certain articles of the
1951 Refugee Convention in practice. The articteq’davier, Sharma, 2015)-

* Article 3- Non-Discrimination. India follows the ipciple of non-
discrimination against every refugee.

* Article 4- Religion. India provides the refugees tight to freedom of religion.

* Article 7- Exemption from Reciprocity. It means iladprovides same
treatments to the refugees as it accords to adjensrally.

» Article 16- Access to Courts. Refugees can seekéheof court if needed.

* Article 21- Housing. Refugees in India have theefil@m of housing. It means
refugees do not need to stay in camps.

» Article 22- Public Education. Refugees in Indiacysj the right to education.

» Article 26- Freedom of Movement. It means in Inddéugees have the right to
choose their place of residence and can move freigiyn territory.

50



» Atrticle 27- Identity Papers. According to this Ate India provides the refugees

identity cards.

3.5. Laws for Refugees in India

There are a number of legislative measures thoalewdth refugees were passed and
issued under the Seventh Schedule of the Indiarst@ation. Many of them are not
relevant in the present context. The following $égfion was enacted after the Partition
of India and before the Constitution of India came force (Trakroo, et al. 2005)-

» East Punjab Evacuees (Administration of Properigt) A947

* UP Land Acquisition (Rehabilitation of Refugees)A948

» East Punjab Refugees (Registration of Land Cla/kas) 1948

* Mysore Administrative of Evacuee Property (Emerggmct, 1949

* Mysore Administration of Evacuee Property (SeconteEgency) Act, 1949.

After the Constitution of India came into operatidhe following acts were passed

relating to refugees (Ibid. 2005)-

* Immigrants (Expulsion from Assam) Act, 1950

* Administration of Evacuee Property Act, 1950

* Evacuee Interest (Separation) Act, 1951

» Displaces Persons (Debts Adjustment) Act, 1951

* Influx from Pakistan (Control) Repelling Act, 1952

» Displaced Persons (Claims) Supplementary Act, 1954

» Displaced Persons (Compensation & Rehabilitatiort) 2954
» Transfer of Evacuee Deposits Act, 1954

* Foreigner's Law (Application and Amendment) Act629

* Goa, Daman and Diu Administration of Evacuee Priyp&ct, 1969
* Refugee Relief Taxes (Abolition) Act, 1973.

3.6. Laws Governing Refugees in India

In India, the refugees and asylum seekers areatsggliinder the Foreigner’s Act, 1946,
the Registration of Foreigner's Act, 1939, the Pass(Entry of India) Act, 1920, the
Passport Act, 1967, and the Extradition Act, 198isulina, 1980). The Foreigner’s

51



Act, 1946 and the Foreigner’s Order 1948 givespibwer to the Government of India
to restrict the movement of the foreigners insiddid, to limit the employment

opportunities etc. Apart from these Acts the lawder the Criminal Procedure Code,
the Indian Penal Code, and the Evidence Act aceagdplicable to the refugees in India.

Section 3 of the Foreigner's Act, 1946 deals witle tPower to make orders’.
According to this Section the Central Governmeny make provision for prohibiting,
regulating or restricting the entry of foreignarioi India or their departure or continued
presence in India. Again Section 3A of the Act dewsth the ‘Power to exempt citizens
of Common-wealth countries and other persons fraplieation of Act in certain
cases’. The Central Government may declare thteoprovisions of this Act shall or
shall not apply in relation to- (a) the citizensasfy such Commonwealth country as
may be so specified; or (b) any other individuakefgner or class or description of
foreigner. Section 7 deals with the responsibiitynotel keepers and others to equip
particulars of persons and in the case of foregn®ection 14 deals with ‘Penalties’.
If any person disobeys the provisions of this Aefshe shall be punished with
imprisonment for a term, may extend to five yeand ahall also be liable to fine.
(Foreigner’s Act, 1946).

The Registration of Foreigner’ Act, 1939 was maal@rovide for the registration of
foreigners in British India. But this Act is stikeing used by the Government of India
to regulate the refugees. According to this Actéfigner means a person who is not a
citizen of India. Section 3 of this Act deals wilte power of the central government to
make rules. The Central Government has the powenadke rules regarding the
foreigners’ entry, their stay and about the repgrtof the stay to the concerned
authorities. According to Section 5 of the Act, 8igoreme Court can punish any person
who disobeys or failed to comply with the provisoof the Act by imprisonment or
fine or by both. Section 6 of this Act is about thewer to exempt from application of
Act’. The Central Government may declare that anglbprovisions of the Act shall
not apply or shall apply with modified form and degding on circumstances and on

foreigners individually. (The Registration of fagaer’s act, 1939).

The other Acts that are used for the regulatingahiy of the refugees and other
foreigners are The Passport Act of 1920 and 196&.Fassport Act, 1920 is an Act to
take power to require passports of persons enteritigg Provinces of India. According
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to the Section 3 of this Act the Central Governmmaty make rules requiring that
persons entering India shall be in tenure of passp@ he Passport Act, 1920).

The Passport Act, 1967 is an Act to provide for ikmue of passports and travel
documents, to regulate the departure from Indizititens of India and for other
persons and for matters incidental to that (Thesgas Act, 1967).

The Extradition Act, 1962 is enacted to consolidatd amend the law relating to the
extradition of fugitive criminals (The Extraditigkct, 1962).

But none of these Acts are solely entitled to #fagees. Even in the Foreigner’'s Act
the word ‘Foreigner’ is used not regarding to ordfugees but with all persons who
are not the residents of India which also inclugesists. That is why, there is need of

a new law or act to provide jurisdiction to theugdes issues only.

3.7. Constitutional Rights of Refugees and Asylumegkers

The refugees and the asylum seekers in India esjoyse constitutional rights as the
Indian citizen. These rights includes (Bhattacheri008)-

Right to Equality before Law (Article 14). The sashall not deny to any person

equality before the law or the equal protectiotheflaws within the territory of India.

Right to Protection in respect of Conviction of &ites (Article 20). No person shall

be convicted of any offence except for violatioriaf.

Right to Life and Personal Liberty (Article 21). erson shall be deprived of his life

or personal liberty except according to due prooe@stablished.

Right to Fair Trial (Article 21). It has been reocged by the Supreme Court as a

component of the right to protection of life anlolity. This also entails the right to be
produced before a magistrate within 24-hours @sdrThese rights put a refuge and a
citizen of India on the same pedestal as far @&stifhs concerned.

Right to Protection under Arbitrary Arrest (Artic2). No person who is arrested shall

be detained in custody without being informed, @snsas may be, of the grounds for
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such arrest nor shall he be denied the right teuibnand to be defended by, a legal

practitioner of his choice.

Freedom of Religion (Article 25). All persons arqually entitled to freedom of

conscience and the right freely to profess, praaisd propagate their religion.

Right to approach Supreme Court for enforcemeiunidamental Rights (Article 32).

The right to move the Supreme Court by approppateeedings for the enforcement
of the rights.

3.8. New Laws for Refugee Protection in India

In 1995, a positive effort was made to draft a Mdditional Law on Refugees in New
Delhi. A drafting committee led by Justice P.N. Bhati, a former Chief Justice of
Supreme Court of India prepared this law under dlospices of the Regional
Consultations on Refugees and Migratory Movemen&oiuth Asia Initiative. The first
draft was presented at the SAARC LAW Regional Samin India in 1997 and a
revised draft was adopted by regional consultatianidhaka in 1997. In this Model
Law effort was made to define refugees properlwds revised in the year 2006 as the
Refugees and Asylum Seekers (Protection) Bill ey Rublic Interest Legal Support
and Research Centre. (Sethi, 2012; Sanderson,.2015)

The new draft dropped many of the rights includediticle 13 of the original model
law in order to accommodate objections from theeliigence and security
establishment. The rights those are dropped indldlkle right of a refugee to choose
their place of residence and to move freely witlia country, the right to adequate
housing, healthcare and primary education andigjie to freely access employment.
But the bill did not attained adequate supporhefindian Cabinet and thus it was not

introduced before the parliament. (Sanderson, 2015)

Shashi Tharoor introduced in the Lok Sabha, thduksySeekers Bill in the year 2015
as a Private Members Bill to establish a legal #ark to consolidate India’s refugee
policy, but this is yet to be taken into considera{Chowdhury, 2016). This bill seeks
to give India recognition for its long-standing amitment to refugee protection. Dr.

Tharoor wrote, this law “will reflect the leadingle India has played in sheltering those
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fleeing persecution”. The Bill categorises the tiggAnd duties of refugees in India. It
proposes the establishment of an autonomous Nat@mmamission, which will assess
and determine claims for asylum in India. If thifl Basses into law then it will become
a milestone in the field of refugees in India. hwld be successful in organising and

resolving issues of refugees and asylum seekergvaunldl also get protection.

55



CHAPTER: 4

AFGHAN REFUGEES IN INDIA: PROBLEMS
AND CHALLENGES




4.1. Introduction

This chapter is based on the field study that veeslacted in order to gather data on
the selected topic. In this study attempts has lmade to understand the various
problems and challenges faced by the Afghan refugeelndia using interview
schedules both structured and unstructured. ThaakfdRefugees in India are mostly
concentrated in the country’s capital, New Delhpaft from Afghan refugees, other
refugee communities like Somali, Syrian, Burmesgediin this region. New Delhi has
11 districts and according to 2011 census reptdsta total population of 11,034,555
of which 5,882,117 are male and 5,152,438 are fepapulation.

The fieldwork was started on 2 August, 2017 and concluded off eptember, 2017.
Data was collected by using variables like age, sationality, religion, mother tongue,
education, occupation etc. The study tries to wstdad the background of the refugees
back in Afghanistan and their reasons for theipldisement from their country and
seek refuge in India. Attempts has also been nmadaderstand whether they received
any kind of official support or not while comingltadia and through what method they

came to India.

The study, along with the survey of the Afghan gefess, undertook several visits and

contacts to places and offices in order to coltectessary data. Some of them include-

» The UNHCR, Vasant Vihar, New Delhi.

* Guru Amar Das Gurdwara, Tilak Nagar, New Delhi.

» Institute for Defence Studies and Analysis, NewhDel

» Jamia Millia Islamia University, New Delhi.

» Jawaharlal Nehru University, New Delhi.

* Human Rights Law Network, New Delhi.

* Nehru Memorial Museum and Library, Teen Murti Bhawdlew Delhi.

* Diplomat Bhaswati Mukherjee, during her lecturerameign Policy in Sikkim
University, April 19, 2017.

The focus has been made to know from the refudems éhe problems and challenges
that they are facing in India with regard to thesttlement, education, job, security etc.

The issues like refugee card, housing has also bealysed. The perception of the
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refugees regarding the Indian refugee laws andipsliand their implications has also
been attempted to include in the study. Along withttempts has been made to know

the role of the UNHCR in providing facilities andfeguard to the refugees.

There are two groups of Afghan Refugees in Indi@e @ Hindu and Sikh Afghans and
other is Muslim Afghans. During the field surveyteatpt was made to include
respondents from both the groups to have a betigerstanding of the views of the
refugees. Both the groups came to India at diffepemiods of time. The Director of
Nehru Memorial Museum and Library, one of the reseyersons visited during field
visit said that when the Taliban came into poweAfghanistan the Afghan Sikhs and
the Hindus faced many problems and discriminatecabse they belonged to religious
minority in Afghanistan and it became difficult fahem to stay there. Also in
Afghanistan the Hindus and the Sikhs are not difféated as different religion, they
are considered as the same. The discriminatiomsigéie Hindus and the Sikhs made

them flee from the country.

While asked to the respondents particularly toShs, they said that at that time they
came via Pakistan through the Attari Border. Thef@akistan they got 7 days visa and
then they came to India. After reaching India te&yed in the camp arranged by the
Sikh and Hindus of India. Later on, they arrangehs rented houses for themselves
and gradually they started their business in Intieere is a large group of Hindu and
Sikh Afghans and now they have fully settled initnend most of them have now
become citizens of India. These people have ardiitelifestyle which are different
from the Indian Hindus and Sikhs. They use Pashaémguage among the same
community people. They have their own Gurdwarasworship those are different

from the Indian Sikhs. Even they have differentestyof wearing the Sikh turban.

It was not only the religious minorities of Afghatan who left the country, but also
the Muslim people left Afghanistan in search okawsed and better life. The Muslims
of Afghanistan follow both Shia and Sunni sect.Agsistant Professor of Afghanistan
Studies Centre, Jamia Millia Islamia Universityds#hat the Shias are considered as
minority in Afghanistan and Sunni are major religgagyroup and almost all the Pashtuns
are Sunni. During Soviet invasion the Shia fledrém where majority people follow

Shia, and the Sunnis fled to Pakistan where themiapeople follow Sunni sect. The
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Hazaras also, who follow Shia sect were not comsdlas insiders of the country, had

left Afghanistan because they faced persecutiordésalimination.

The Muslim Afghans came to India in recent timeestly in the beginning of the 21
century. According to the respondents they caméntiia because of the unrest,
continuous terrorist attacks in Afghanistan. Thessblems have increased insecurity
among the people and that is the main reason wéAtghan Muslims also came to
India. Another reason for their coming to Indiaaisthat time Pakistan and Iran had

closed its gates for the Afghan refugees.

For better understanding of the status of Afgh&mgees in India and their perceptions
both male and female respondents of different ageps were taken into consideration
along with Afghan Hindus and Sikhs and Afghan Musli

The samples were collected with the help of soméestts from Afghanistan studying
in universities of Delhi and also with the help sdme Afghan group leaders and
religious leaders. Most of the Afghan Sikh commyrmpeople get together in their
Gurdwaras every day. That is why it became easgteyact with the Afghan Sikh

community people both men and women by going td@bhedwaras. The people were

interactive and they were interested in sharing thews.
4.2. Data Collection, Analysisand Inter pretation

The sample size of the field work is of 40 and teéspondents comprise of Afghan
refugees who are both Sikhs and Muslims. In callgatiata the variables like sex, age,
education, occupation, mother tongue, nationaliy. @vere taken into account.
According to these variables the data collectechffeeld are being analysed. In the
interview schedule both objective and subjectivigetyjuestion were included and
accordingly their answers were analysed. There vo¢ad eight questions to know the

basic profile of the respondents. These questiare-w

Name (optional):

Age (as on date): Years nthHgo

Sex:
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Nationality:

Religion:

Mother Tongue

Education:

Occupation:

Based on the questions the answers are analyseaaries of the respondents are kept

optional and the respondents are from the samenaditiy.

Table 4.1: Categorisation of the sample respondents on the basisof GENDER

Sex Number Percentage (%)
Male 24 60%

Female 16 40%

Total 40 100%

Female |INEEEEEEEEON———

Male NGO ———

0 10 20 30 40 50 60 70 80 90 100
W Gender %

Fig4.1: Gender Source: Field Survey, 2017
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The total sample respondents comprised of 24 (66&t@s and 16 (40%) females. The
study tried to understand the perception of bothgénders about their problems and
experiences. The respondents, both male and fesesmed to be interested in sharing
their experiences in India and about their pastsliback in Afghanistan. Though a
number of people refused to give their response.mikin reason behind this may be

security issue. The people were feeling insecuggvimg their response.

Table 4.2: Categorisation of the Sample Respondents on the basis of AGE

Age Group Male Female | Total Male PFemale % | Total
%
18-27 3 6 9 7.5 15 22.5
28-37 7 3 10 17.5 7.5 25
38-47 7 4 11 17.5 10 27.5
48-57 (and above)| 9 1 10 22.5 2.5 25
Total 26 14 40 65 35 100
48-57 (and above) 25_
38-47 | S
28-37 | s
1827 [
0 20 40 60 80 100
Female% ™ Male%
Fig4.2: Age Source: Field Survey, 2017
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The sample respondents belonged to different agepgr The lower limit of age of the
respondents were taken the age of 18 years withsa mterval of 10 in the table. The
age of 57 years and above were taken as the upperTihe number of respondents of
age group between 38-47 years were highest. Tatddo2 of the total sample

respondents belonged to this age group including% male and 10% female.

Table 4.3. Categorisation of the total sample respondents on the basis of
RELIGION

Religion | Male Female Total Male% Female%  Total%
Sikh 11 7 18 27.5 17.5 45
Islam 13 9 22 32.5 22.5 55
Total 24 16 40 60 40 100

Isla 225

sikh | —
0 10 20 30 40 50 60 70 80 90 100
Female% ™ Male%
Fig 4.3. Religion Source: Field Survey, 2017

The total sample respondents belonged to two n&diigious groups- Sikh and Islam.
Of the respondents, total 18 (45%) belonged to Sikth 22 (55%) belonged to Islam
religious groups. A total of 11(27.5%) of the Sikhere male and 7 (17.5%) were
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female. Again of the total Islam respondents 13533 were male and 9 (22.5%) were
female. To understand the problems and challerfigas &fghan refugees, respondents
from both the religious groups i.e. Sikh and Iskaere taken into account. These are
the main religious groups of the total Afghan refegopulation resides in India. Earlier
the number of Afghan Sikh refugees was dominanebptesent the Muslim Afghans
are also coming to India in order to get rid of bwstile situation of Afghanistan and
in order to lead a secure life. The survey was len@blocate the Hindu population of
the Afghan refugees residing in India. That is winy categorisation is made only on

the basis of two religious groups i.e. Sikhs amNtuslims.

Table 4.4: Categorisation of the total sample respondents on the basis of
LANGUAGE

Language | Male Female Total Male% Female%  Total%
Pashto 19 12 31 47.5 30 77.5
Dari 6 4 10 15 10 25
Punjabi 11 7 18 27.5 17.5 45

Hindi 17 13 30 42.5 325 75
English 9 10 19 22.5 25 47.5
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Fig 4.4: Language Source: Field Survey, 2017

There are mainly five languages that are beingepbly the sample respondents. These
are Pashto, Dari, Punjabi, Hindi and English. Aaltodf 31(77.5%) of the total
respondents spoke Pashto which is the most wigelyesr language among the Afghan
refugees. Of the 31 respondents 19 (47.5%) were aral 12 (30%) were female. The
Dari language is also common amongst the Afghangesfs. A total of 10 (25%)
respondents spoke Dari language, of which 6 (15%j)ewnale and 4 (10%) were
female. Total 18(45%) respondents used to spokgaBiumanguage, of which
11(27.5%) were male and 7 (17.5%) were female. Hingabi language is common
among the Afghan Sikhs along with Pashto. Similadindi language is also common
among the refugees. The Sikhs and the Muslims guaibp of refugees widely use
Hindi language. Total 30 (75%) of the respondestdHindi language. Of which 17
(42.5%) were male and 13 (32.5%) were female.tl ise noted here that most of the
respondents can speak more than one or two language accordingly the total
percentage of the respondents varies. There waak16 Sikh respondents who can
speak Pashto, Punjabi and Hindi. Three Sikh stgd=nt speak Pashto, Punjabi, Hindi
as well as English and the six Muslim students sjggak Pashto or Dari, Hindi and
English. Others can speak Hindi or English and tmeither tongue. Some respondents

were not that fluent in Hindi and English but tlean communicate with the language.



Language can be a barrier for any group of refiaggkalso for the host country. But
almost all the respondents were much familiar Witindi language and the rest is trying
to grow their command over the same. English laggua seemed to be common
among the respondents. Particularly the Muslim Afghwere much familiar with

English as most of them were business personstaddrdgs. Total 19 (47.5%) of the
respondents spoke English language of which 9 §28Rvitere male and 10 (25%) were

female. Other respondents are learning the language

Table 4.5: Categorisation of the total sample respondents on the basis of
EDUCATION

Education| Male Female Total Male % Femalg % Total o
Literate 18 10 28 45 25 70
llliterate 6 6 12 15 15 30

Total 24 16 40 60 40 100

llliterate R T

Literate 25 |

0 10 20 30 40 50 60 70 80 0 100
m Female% m Male%

Fig 4.5: Education Source: Field Survey, 2017
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Of the total respondents 28 (70%) were literate Eh@B0%) were illiterate. A total of
18 (45%) male and 10 (25%) female were literattheftotal literate respondents. Of
the illiterate respondents 6 (15%) were male a(ib8o) were female. There were total
9 students among the respondents. They were engagkifierent courses including
graduation, diploma courses and spoken Englishseo@ome of the respondents were
from engineering and defence background from Afgdtan, but in India they were

engaged in different businesses.

Table 4.6: Categorisation of the total sample respondents on the basis of
OCCUPATION

Occupation Male Female Total Male % | Female P4 otal %
Business 18 3 21 45 7.5 52.5
Student 7 2 9 17.5 5 225
Others 4 6 10 10 15 25
Total 29 11 40 72. 27.5 100
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Fig 4.6. Occupation Source: Field Survey, 2017

Almost 52.5% of the total respondents were engagéifferent businesses. Remaining
22.5% were students and 25% includes housewivesvarel engaged in other works.
These businesses include various shops with itik@slectronics, garments, Afghan
food items and restaurants and also exporting mdws items like shoes and lather. A
number of Afghan Muslim refugees were running Afgh@staurants in Lajpat Nagar
area of New Delhi. Some of these restaurants veamty running by Indian citizen and
Afghan refugee. Of the respondents there were smmeg ladies who were engaged
in selling Afghan foods mainly the Afghan bread.t¥eme others respondents were

working in some shops as shop assistants.

The Sikh Afghan refugees were running various lessas. Some of them were
working as helpers in Gurdwaras, those who wereengiged in any other job or
business. There were two Sikh families who weregeé here in India but their family
business is still in Kabul, Afghanistan and the m@aale member of the family was
running the business in Kabul. Those male membadsnot applied for any refugee
status in India and they used to stay both in Kamal India. BOSCO, an NGO and
SLIC is helping the refugees by conducting varimesational training and skill

development programmes for the refugees. As theoreents were not much open
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regarding their proper job or business, it becaiffeeult to categorise them properly

according to their occupation.

Along with the profile of the respondents, the ws®es on various questions of the

interview schedule that were asked with regardhéatdpic are analysed here.

The second part of the schedule were consistingeofjuestions which were made in
order to know the status of the Afghan refugeestheil viewpoints regarding various
issues. These questions include both objectivesabgkctive questions. According to

their responses the analysis was made. The olgegtigstions were-

1. Since how long have you been in India?

2. From which part of Afghanistan do you belong?
3. For what reasons did you come to India?

4. Were you forced to come to India?

5. Through what process did you come to India?

Table 4.7: Categorisation of the total sample respondents on the basis of YEAR
OF MIGRATION

Year Male Female Total Male% Female%  Total%
1990-99 | 7 4 11 17.5 10 27.5
2000-09 | 6 3 9 15 7.5 22.5
2010-16 | 11 9 20 27.5 22.5 50
Total 24 16 40 60 40 100
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Fig4.7: Year of Migration Source: Field Survey, 2017

The Afghan refugees came to India at differentquisiof time. The period of migration
have been arranged with a class interval of 10syaad the starting year was taken as
1990. Because in the beginning of the 1990s thén@igefugees started to come to
India in large number. Most of the Afghan Hindusl &ikhs started to come during
that period because the Taliban came into powethat time and they faced
discrimination. The Afghan Muslims has been comiagndia from the year 2000
because of the continuous unrest in the countrial &Y .5% of the respondents came
in the period 1990-99 including 17.5% male and I6ftale and 22.5% came in 2000-
09 including 15% male and 7.5% female. The respaisdeame in the recent period
2010-16 were highest because a number of HinduS#dd Afghans has now got the
citizenship of India and they are no longer coundsdrefugees. That is why, the
respondents were chosen who have not acquiredtibenship of India.

In order to know the status of refugees it was irtgya to know the reasons for their
displacement from their homeland. While asked #spondents about the reason for
their displacement from Afghanistan, various resgsnwere received. According to

that the responses are categorised below.
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Table4.8: Categorisation of thetotal samplerespondentson the basisof REASON
FOR DISPLACEMENT

Reason Total Respondents Total Respondents%
Hostile situation 26 65%

Security 40 100%

Threat of life 10 25%

Discrimination 18 45%

Fear of Taliban 12 30%

Fear of Taliban

Disrimination

Threat of life

Security

Hostile
Situation

o

20 40 60 80 100

M Total Respondents%

Fig 4.8: Reason for Displacement Source: Field Survey, 2017

The study revealed that the refugees came becétise economic breakdown of the
country and hostile situation of Afghanistan. Yktlee respondents have specified that

they left their country because of security isddestile situation, discrimination and



fear of Taliban was also important among the oibsres. Threat of life is also stated

as a reason for displacement by 25% of the tosgiaredents.

A 55 year man said that

At the time when war broke out in Afghanistan theyl to face many problems
in Afghanistan because they belonged to religiouisonity in Afghanistan

(Sikh). They had to stop their businesses andciatme very tough to live there.
They thought that the situation will go long anattis why they decided to

come to India where their community people were@ng

A 42 year man said that

The Taliban had killed his brother who had a caitess and used to threaten
his family. The man was a judge there and the @alilised to threaten him and
his family in various ways. That is why, he lefs lwountry along with his and
his brother’s family. This person’s father was asjpidge in Afghanistan. But
because of that also they were not safe there athddhleave their country and
had to leave all their property back there. Wheenegovernment officials were

not safe how can other people stay in that pladéie-man said.

A 22 year girl said that

They left their country because of security issUd®re was wars, continuous
bomb blasts, suicide bombing, firing, kidnappingiethhad made the normal
life of Afghan people very hard to lead. That wasduse their family left

Afghanistan. Initially their family thought of gajnto Tajikistan but they have
two girls in their family and that is why her fagpilecided to come to India as

India is safer for girls than Tajikistan.

A 28 year man said that

He was a civil engineer there and used to work witericans and Germans.
Because of that the Taliban used to threaten hilmehe ignored they shoot
him in his hand and said next time they will dihrgchoot his head. They also
threatened his family members along with his ssst€hat was because he with

his family left Afghanistan and seek refuge in bdi
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A 42 year man said that

He worked in Special Forces of Afghanistan and wdriith the Americans
against the Taliban. That was the reason he usgzt tbhreatening from Taliban.

For the security issue of his and his family hé Adfhanistan for India.

It could be seen that no one was safe in Afghamistgether civilians or the government
officials. Also religion didn’t matter because iag/not only Hindus and Sikhs who left
the country. The Muslim population also left and baen leaving their country in the
lack of security and threatening of the Taliban.rébwver the women were not safe in

their own country.

Table 4.9: Categorisation of the total sample respondents on the basis of the
PLACES OF ORIGIN

Places of Origin Total Respondents Total Resposdint
Kabul 29 72.5

Nangarhar 3 7.5

Paktia 4 10

Kandahar 4 10

Total 40 100
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Fig 4.9: Places of Origin Source: Field Survey, 2017

Most of the respondents belonged to Kabul, Afghanisonly a few belonged to
Nangarhar, Kandahar and Paktia province of AfghanisA total of 29 (72.5%)
respondents belonged to Kabul, 3(7.5%) respondettsmiged to Nangarhar, 4 (10%)
belonged to Paktia and the rest 4 (10%) belongétalahar province. The refugees
were not belonged to only one province but theyewgom various regions of
Afghanistan. It shows that the refugee issue hambdehe whole Afghanistan.

The mode of travel of the Afghan refugees wereedsft from respondent to
respondent. Based on the time they came to India thode of travel were also

different. The responses are categorised belowdiogpto the respondents.

Table 4.10: Categorisation of the total sample respondents on the basis of their
WAY OF COMING to India

Way of Coming Total Respondents Total Respondents%
Tourist Visa 14 35
Medical Visa 11 27.5
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Business Visa 2 5

Others 13 325

Total 40 100
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Fig 4.10: Way of Coming Source: Field Survey, 2017

The processes of coming to India of the Afghan geés were different. All the
respondents came by different ways. Tourist visesraedical visa is most common
among all. A total of 14 (35%) respondents amorgttital respondents came through
tourist visa. Medical visa was used by 11 (27.58spondents. The Afghan people used
to come to India for medical treatments. The Magpe3ispeciality Hospital situated in
Saket, New Delhi is mostly preferable hospital the Afghan people including
refugees. Along with it the business visa was alsed by some of the respondents to
come to India. Of the total respondents 2 (5%)ardpnts used the business visa while
coming to India. Apart from these the other meassevalso used by the respondents
while coming to India. The Afghan Sikh people cabyeroad via Pakistan by road

during the time of civil war in Afghanistan.

To come to India the refugees don’t have to do nsticiggle as to get the visas to India
is easy for the Afghans. According to one respohdeMalviya Nagar area of Delhi
everyday 5-6 Afghan families are coming and takhyhouses on rent. Some of them
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have come for medical issues yet some others stdgrig time and accordingly apply
for the refugee status. So it cannot be estimated how many Afghans come in India

in search of refuges status.

4.2.1. Afghan Refugees. Problems and Challenges

The responses of the subjective questions were swised according to the responses
of the respondents. Both the communities camedia lat different periods of time and
in different circumstances and accordingly theatjems were also different from each

other.

The Afghan Sikhs came to India in the first halfa@fs when Civil war broke out in
Afghanistan followed by the emergence of the Talibegime. According to a
respondent, the Afghan government at that timediladved them to come to India.
Some of the people had necessary documents wiile sthers came without proper

documents.

While staying in camps they received the mediciinesy the government and apart
from that they had not received any such othelifi@s. They got the refugee status
thereafter and gradually started settling in the#a@ houses and started their business.
According to the respondents, they got necessgipast from the government and
UNHCR as well.

In 2005, most of the refugees that came in 1992tgotitizenship of India as they had
fulfilled the criteria to get the citizenship ite.stay in India continuously for 12 years.
At that time government gave them an amount of @ppRs. 20000-25000 for their
settlement. The people then settled down permaneiith their own residence. The
Sikh Afghans in India are mostly settled in Tilalagér area of New Delhi. Though
they are Sikhs, they are leading a lifestyle dédfdérfrom the Indian Sikhs.

The remaining people who had not received theerighip of India are still in trying to

get it. There are some people who came in the ¢ii®92-1995 but again they went
to some other counties in search of a better Btd. after staying there for 7-8 years
they again came back to India. That is one of measons of not getting the citizenship
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till now. Yet these people are now in a great diteenwhether they would get the

citizenships or not.

The Muslim Afghans came to India particularly af2e®00. After coming to India they
had to register their names through UNHCR and giilbad to apply for the refugee
status. This process takes a long time as Indrtisa member of the UN Refugee
Convention and so that it doesn't follow the systémprocedure to provide refugee

status to persons seeking refuge in India.

As mentioned earlier the interview schedule was pmsed of both objective and
subjective questions, yet the responses of theestivg questions are summarized in

accordance with the questions. The questions vaiedaas-

1. Did you get any official support to come to ka@i

2. Did you face problems in the settlement proaes$sdia?
3. What kind of help is the Indian Government givyou?
4. Are the government officials friendly and coagiere?
5. Do you have a refugee card?

6. Do you face problems with regard to your occinpét

7. Do you face problems with regard to your religand in celebrating religious and

cultural festivals?

8. Do you face problems relating to education fmurgelf/your child in India?

9. Do you get proper medical assistance?

10. Do you have any community based organizatidndia?

12. Do you have easy access to the Indian JudBgstem?

13. Do you have the right to housing?

14. Do you know what are the NGO’s that are workiogyour development and

protection?
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15. Are you aware of any of refugee policies tHa Government of India has

formulated for you?

16. What kind of assistance is the UNHCR providimgou?
17. Do you expect more from UNHCR?

18. Do you feel any kind of insecurity here in ki

19. Any other problems you are facing?

20. Do you want to go back to Afghanistan or not?

| ssue Regar ding Settlement

While asked the respondents about the problemdalgceyregarding settlement in India,
most of the refugees said that after reaching Iticky had to face some problems
regarding their settlement. The Afghan Sikhs winey tame stayed in camps arranged
by the Indian Sikhs and after that they got rerttedses. But afterwards who were
coming has been facing a lot of problems as thelytbado so many formalities for
settlement. According to one respondent, they bgehy more rent for same building
than the Indians and even they had to pay for tragien for the rented buildings also
in the local police station. Also some people retuso give rented house to the

refugees. That is why, the refugees has been facollems regarding their settlement.

I ssue Regarding Refugee Card

The Afghan refugees, after coming to India, firegistered their names through
UNHCR and accordingly their cases had processdtéwpfficials. Before getting the

refugee cards they got temporary stay orders relewafter every three months.
Without refugee card the people can’'t apply for goly or they won't get other

facilities. The Afghan Sikhs got the refugee statfisr they came to India without any
such trouble but this issue with Afghan Muslims difeerent from the Sikhs. It takes a
long time for the Afghan Muslims to get the refugaeds. In a small talk with an Indian
Diplomat, she said that the government gives thegee status to the Afghan Sikhs
without taking much time but with the Afghan Mussirthey scrutinises the issue and

it takes some time, as it is not possible for Indigive refugee status to each and every
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person. Depending on the nature of the cases akefhbigees UNHCR issues refugee
cards. As this process is lengthy, the Afghansqaairly the Muslims has been facing
problems as they has no other choice except tofarait

| ssue Regarding Occupation

Occupation has been standing as another challanfgent of the Afghan refugees in
India. Yet some of the refugees has settled dovth thieir own business but most of
them has not been able to get any occupation. TWbsdave not received their refugee
cards were not able to apply for any job in Deline respondent said that he was from
engineering background but he has not receivetefugee card and only after getting
the card he will be able to apply for any privagetsr job. By that time he was engaged

in some modelling assignments and other leatheshad business.

One 45 year Afghan Man said that to get a job fiscdit for them as they have the
refugee tag and no one wants to recruit them. e added that the women who went
for job were sometimes tried to use by the offgidlhat is why it was not safe for the
women to do job everywhere. Thus, occupation hasrbe a main problem for the
Afghan refugees.

India itself has a large number of unemployed pafoh and it became difficult for the
government to address all the refugees and to glmibr them. Yet, it is necessary on
the part of government to address the issue ofpatmn of the refugees.

| ssues Regar ding Education

Education of the children of the Afghan refugees$® an important problem for them.
As in India there are no schools or institutions tlee refugees. According to one
respondent the government schools don’t allow éfiegee children to take admission
in their schools and the private schools are stlycasd they were unable to pay the
fees and for that the children were not going tp sechool. One respondent said that
they need Municipal Committee of Delhi's (MCD) papge get admission in the

government schools.

Another respondent, who was a student of a uniydarsDelhi, said that she had to pay

three times more than the Indian students andthéspohad to pay in US Dollars. So it
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became not possible for every refugees. Though $t@&@s are providing scholarships
to the students but not all students are gettiagdt they don’t provide scholarship for

all courses.
I ssue Regarding Medical Assistance

Medical assistance of the refugees is also a hugiglgm. Many people became ill
because of the travel and mental stress. Partigulag aged people prone to became
ill or unfit. That is why they need proper medieskistance. Yet some of the refugees
after reaching India got the medical assistance fiiee UNHCR but not all of them.
One respondent said that he was a patient of Hagidlpressure, diabetes and anxiety
and monthly he had to pay half of his earnings @ditines. For that he was unable to
take his students in private schools and not ebdm ta pay the rent of the building

monthly.

Another respondent said that her father had sondicaleissues and they had been
getting the medicines from NGO. It is to be notedehthat they had been staying in
India for almost 9 years and the former respontieststayed only for 2 years. So, it
may take time for the concerned authorities alsovailing the facilities for all. But not
all of the refugees can wait for the medical aasist and they had to manage on their
own. That was because the refugees has been fa@bems regarding the medical

assistance in India.
| ssue Regarding Gover nment

The respondents were not very happy with the rbleeoindian government that it was
playing in protecting them and providing them neeeyg facilities. Though India is not
a member of the UN Refugee Convention, but in pradndia followed some of its
principles. Also the Constitution of India providesme rights to the refugees. But the
respondents said that they had not received amytham the government. It is to be
noted here that Indian Government has not recodniseAfghans as refugees like the
Tamils and the Tibetan refugees but has allowed UNHCR India to operate
programmes for them. One of the respondents saide Indian government is helpful

only when the UNHCR request them to help them, retise they were not receiving
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any such help. That is why, the respondents havayal a fear of being deported from

India.

Most of the respondents were aware of the Indias End policies for the refugees but
in practice they have not experienced it. Accordmthe respondents the government
is neglecting them and it is only because of UNHH its partner agencies that they
have been getting minimum facilities that too nbtefugees are getting. According to
one respondent who was a judge back in Afghanistdig itself is suffering from huge
poverty and it is not possible for India to provaeerything to each and every refugee.
That is why the respondent said that the India khioecome a member of UN Refugee
Convention so that UNHCR can work here to theieftl As India is home to a number
of refugee groups and it will help all the refugemmmunities to live without any

problem.
I ssue Regarding the Role of UNHCR

Though the Indian government has allowed UNHCRadkvin India but it has not gain
full access everywhere. The UNHCR has been workingroviding refugee cards,
renewal of these cards, providing education, varskill development trainings to the
refugees in collaboration with NGOs and its impletimey partners. With the support
of UNHCR some of the respondents has now got lerrg stay visa. Three respondents
has been getting ‘dafi scholarship’ from UNHCR tloeir college studies. But then also
some of the respondents claim that UNHCR have ndkiwg that much for all of them.
According to one respondent, though UNHCR has fysdghey are not giving it to
them for their livelihood. It is to be noted hehat India has not accepted the financial
assistance from the UNHCR but the refugees ar@awate of the fact. Again in the
same family not all the child are getting scholggshBecause of these reasons the
respondents sometimes were not happy with UNHCREh&y couldn’t meet their basic
needs. The respondents were expecting help fromCRIKgarding education, health

facilities and housing.
| ssue Regarding Security

The respondents have come to India in search etared place and to get rid of the
troublesome situation of Afghanistan. India hasopee a safe haven for them. But
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some of the respondents were still worried aboeir ttuture in India. They still feel

insecure because Indian government has not stitigrdsed them as refugees. Apart
from that some respondents said that they have mirtheir home and that is why
sometimes they feel insecurity particularly in Dell Delhi is not even safe for Indians

while they are refugees.

One of the respondents said that once she wassledrag some Indians and her father
was also threatened. She also added that theynséeteeated well by the local people
and that is the reason she never comes out fronhdrae except while going to
university. Another respondent said that while gadio her class she was harassed by
some people and she couldn’t even report it inpthleee. She said they were not safe

in Afghanistan and not in India also.

Another respondent said that they were threategethbban in Afghanistan and the
man from Taliban who used to threaten them he sawirhLajpat Nagar area of New
Delhi and he somehow managed to escape from thesiex.on he requested in UNHCR
office for emergency meeting but he got dates after week. That is why, they felt
that they were still not secure in India also.

Most of the Afghan Refugees residing in India hasrbsettled in their lives. Most of
the Sikh refugees got citizenship and a number o$livh refugees has now got the
refugee cards and opened up their businesses agetign some other jobs. But a
section of refugees are not happy in India and #reyseeking opportunities to go back
to their country or to some other places for adrdite. Among the total respondents
also some were wanted to leave India. The respooiséise respondents on their

prospects of returning back is categorise here.

Table 4.11: Categorisation of the total sample respondents on the basis of their
Prospectsof RETURNING BACK

Total Respondents Total Respondents %

To Afghanistan 2 5%
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To other country 12 30%

Want to stay back 26 65%

Total 40 100%

Want to stay back |G —

Toother =35

countries

To Afghnaistan |5l

0 20 40 60 80 100

M Total respondents%

Fig 4.11: Prospects of Returning Back Source: Field Survey, 2017

Of the total respondents only 5% respondents wargs back to Afghanistan as their
home and business they left there in Afghanistahiaihndia they have nothing. They
were in the hope that someday the situation in afggtan will come to normal and
they can return back to their place. Another 30%hefrespondents wants to go to some
other counties particularly in European countrefndia don’t have any specific policy
for them and also the UNHCR has no stand in Intleey didn’t want to go back to
Afghanistan as the fear of Taliban was still initlieinds. Remaining 65% respondents
wants to stay back in India only as some of thewelsarted business here and some
were engaged in other jobs. According to them thaye found security here and
compared to Afghanistan, India is much more sefarrthem and this include more of

the Sikh people.
4.2.2. Role of NGOsand UNHCR Implementing Partners

The NGOs and other implementing partners of UNHGR heen working for the
refugees in India. As India is not a member ofiiNeRefugee Convention, that is why
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there is always a threat for the refugee of besmpdted to other countries. It is because
the NGOs and the implementing partners are workinthe refugees for their security.
Apart from that the NGOs are providing scholarshipthe students, vocational training
and skill development workshops to the youths. Alsgsse NGOs with UNHCR has
been helping in opening up businesses for the eefsignd also to the refugee women.
Some of the NGOs and implementing partners thawvarking in India are Socio-Legal
Information Centre (SLIC), BOSCO etc. (UNHCR, n.d).

Apart from the refugees, an interview was also cetel which was based on
unstructured schedule with some of the concernexplpeand officials who are
connected with the Afghan refugees with some wagtloer. These includes an official

from Socio-Legal Information Centre (SLIC). Accardito him-

Socio-Legal Information Centre (SLIC) is legal iraplenting partner of UNHCR
which is a collective of lawyers and social actividedicated to the use of the legal
system to advance human rights. It is a part of &luRights Law Network (HRLN).
This centre is providing legal support to the refes) registered through UNHCR in
India including Afghan refugees. As India is naignatory of the Refugee Convention
and for that there is always a threat of depomata the refugees from India. SLIC
looks into these cases. If any refugee is triedkfmort forcefully from India, SLIC helps

the refugees by taking their matters to the court.

Broadly, SLIC is working on three fields for théugee. First is Registration; they help
in registration of the refugees. Also SLIC renetws tefugee cards and for that they
conduct interviews of the refugees and checks sacgslocuments. Second is Legal
Aid. As stated earlier SLIC provides any kind ajdéaid to the refugees and thirdly,
Naturalisation. SLIC also works for naturalisatioh the ethnic Afghan refugee.
Naturalisation is a process through which a nomzamitof a country may get citizenship
or nationality of that country. Apart from thesé,|S conducts certain workshops and
training to the refugees in order to help themamang their livelihood. They helps in
recognising who the refugees are, what their right¢sand what documents they should
have. SLIC has been working as an implementingipadf UNHCR since 2001.

Another person with whom an interview was condueted an official from BOSCO.
Like SLIC, ‘BOSCO’ is also working for the developmt of the Afghan refugees. Its
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main focus areas are Education, Health and Youlh_arelihood. BOSCO is a part of
the Don Bosco Global Network which is spread aci@scountries. BOSCO has been
running educational institutions, vocational anchtgcal training centres and
community empowerment projects, providing variogivges to young people around
the globe. Since 2002, BOSCO has been an implengepértner of UNHCR. BOSCO
Self Reliance Programme (BSRP) supports refugegssylum seekers in acquiring
vocational skills and finding work in the informaéctor. BOSCO also helps them
through the access to government hospitals ancemkspies, and to obtain generic

medicines.

In addition to these, BOSCO also runs 12 youthsfobrefugees, asylum seekers and
their Indian friends, in Delhi and surrounding a.€bhe youth clubs campaigns on the
importance of education, nutrition and health ancgevention of sexual and gender

based violence.
4.3. Essential Findings
The essential findings of the research are-

1) Non-acceptance of the refugeess The Afghan refugees, though have been
living in India for many decades yet are not acedfty the Indian Government
as a refugee group, they are the UNHCR mandatedeefgroup in India. For
that they have been facing challenges in theirslivEhey are not getting
necessary minimum facilities with regard to thesfugee card, education,
occupation which are the basic necessities of tAgmay have to arrange their
shelter place by themselves. Even if they get fugards but they are not given
the facilities that they should get. Though in m@ number of refugees are
staying without any security issue yet the socsetyetimes becomes harsh for
the refugees. The Afghan refugees have to faces$rment and discrimination
from the Indian people both common people and iafBc The students
sometimes face abuse and misbehaviour from tHemwfstudents. The girls or
women used to face bullying and misconduct fromhibgs in and around the
streets. So the refugees are not accepted eithlibelmpvernment or by a section

of the society.
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2) Role of the Government- The government is not able to provide necessary

3)

facilities to the Afghan refugees. Though it ha$ accepted the Afghans as
refugee groups, it allows the UNHCR to work forrthelhe Afghan refugees
don’t get any help from the government officialsitivand unless UNHCR
requests them to help Afghan refugees. Yet theiaf§ or other offices don't
want to address the refugee issues. There are chasking for money by the
officials of the Foreigner Regional Registrationfi@ (FRRO) which is the
primary agency for registration, movement, stapaiire and recommending
the extension for the stay. The refugees alsodemgimination in other offices
in order to get their work done. The governmenrndfa has only allowed them
to stay in India and other than that the refugeesnat getting anything from
the government as is the finding of the study.

Role of UNHCR- UNHCR is working as protector of the refugees ididn

They are keeping a track on the refugees with tregisn and renewal of the
registrations. UNHCR is working for voluntary repation, resettlement and in
getting citizenship through naturalisation of tleéugees. As UNHCR has no
stand in India for that reason there is alwaysa & deportation of the refugees
by the government. That is why UNHCR is working twits implementing

partners and other NGOs for the protection of #fagees. They are together
working in the field of giving refugee card, prowid scholarships to deserving
students and also conducting various skill develapnprogrammes for the
refugees. UNHCR is helping the refugees in becomsedf-reliant by

supporting income generating activities for themesgl
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CHAPTER: 5

CONCLUSON




5.1. Introduction

The issue of refugee is an old phenomenon anddesgresent all over the world since
the time immemorial. Different conditions and difat reasons has instigated the
people to leave their places and seek refuge ier gface. To become refugee one has
to cross an international border and to seek refiugeher country and they have the
intent to return to their homeland after the sitrabecome normal. Among the other
reasons, the fear of persecution is an importaga® to consider a person as refugee.
India has been a favourable place for refugee® siaéndependence and thus become

one of the highest refugee hosting nations in SAsth.

The refugee issues of Afghanistan has been presegtthe time of its Soviet invasion.
The Afghan refugees are scattered all over thednmatticularly in Iran, Pakistan and
European countries like Germany, Canada etc. ame s6 them choose to come to
India. The Afghan people have been leaving thetiionao other countries including

India for a secured life. In India the Afghans ive UNHCR mandated refugee group.

The political and cultural relations of India wittighanistan has made it a favourable
place for the Afghans to seek refuge. The Afghapfeebecause of the continuous war
in the country and unrest from the terrorist atigéi have left the country in search of
secure places. Also there are cases of threatdwyirigaliban, for which the Afghans
left their country. Before coming to India the rgées had no idea what was waiting
for them in India. Back home, Taliban used to tterdhe minority Afghans of killing,
kidnaping etc. One Afghan refugee woman who is moimdia stated that the Taliban
tried to burn her by using kerosene. Even the aalibsed to insist the family member

to get their daughters married with their fighters.

As per the findings of the study for some Afghafugees India has become a safe
place which they were sought for but a number &@ligees are still in a dilemma
whether to stay in India or not because of the latkacilities from India. Some
refugees are still in hope that someday they wiltgsome other place other than India
and Afghanistan for permanent settlement. A nunadfekfghan Sikh refugees have
now become the citizens of India through the precésaturalisation with the help of
Government of India and UNHCR. But those Afghamgeles who are staying in India
and are still lacking in the necessary protectind tacilities as per the respondents.
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This research work is basically planned in ordeartow the state of Afghan refugee in
India. But for a better comparative understanding status of Afghan refugees in other

countries too has been discussed.

The Afghan refugees are residing in large numbetke countries like Iran, Pakistan,
United States, Australia and European countries@krmany, Canada etc. The Afghan
refugees residing in Pakistan and Iran are higirestumber compared to other
countries. According to UNHCR by 2016 there areIn8llion Afghan refugees are
residing in Pakistan while 951142 Afghans are tivim Iran registered under UNHCR
(UNHCR, 2017).

5.2. Afghan refugeesin Pakistan

Pakistan is the hub of highest Afghan refugeeshefworld. According to UNHCR,
there are 1.32 million registered Afghan refugeePakistan with an estimated more
than a million undocumented others. During the 8binvasion most of the Afghan
refugees were hosted by Pakistan. Over last 30sy@dnout three million Afghan
refugees moved to Pakistan and the large numbeheofregistered refugees are
concentrated in the areas like Khyber Pakhtunkhmeéa Baluchistan province along
with the other parts of the country (Jamal, 201L&e India, Pakistan is also not a party
to the 1951 Convention Relating to the Status eRkefugees and its Protocol of 1967.

That is why, Pakistan is also not bound to follbe international laws for the refugees.

In 2013, the Government of Pakistan agreed to a National Policy on Afghan
refugees drafted in collaboration with the multayeSolutions Strategy for Afghan
Refugees (SSAR) which focuses on voluntary regainain safety and dignity,
sustainable reintegration inside Afghanistan andisteance to refugee host

communities. (Khan, 2014).

In June, 2016 a clash between the Pakistani andaffgnilitaries at Torkham border
deteriorate the relationship between these cownivlech resulted in tightening of the
border restrictions from Pakistan side and for@nghe Afghan refugees to return to
their home. (Hashim, 2017). According to the figuoé the UNHCR and International
Organisation for Migration (IOM), in 2016 at lea$i06,905 registered and
undocumented refugees repatriated back to Afghamisom Pakistan and some of
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them was forced to leave the country overnightuBeés returned to the conflicts with

no home or land waiting for them.

In the midst of the deteriorating political relat®obetween Pakistan and Afghanistan,
the Pakistan authorities carried out an intensigmmaign to make Afghan lives
miserable that they would leave the country whichiuded threatening to deport them
in the middle of the winter, making their legaltaginsecure and giving the police
supremacy to commit a range of abuses. The Afghkadus from Pakistan is the
world’s largest unlawful forced return in the retgears. The shocking fact was that
UNHCR by increasing high cash payments to returngfiggees and inadequate public
call for an end to the forceful practice became mioit to the Pakistan’s refugee

deportation. (Simpson, 2017).

Pakistan has been accusing the Afghan refugeesdny of the terrorist attacks of the
country. According to a news report of Pakistaraigd-ebruary 18, 2017, the Interior
Minister Chaudhry Nisar Ali Khan said that the A&ghrefugees are used as facilitators
in most cases of terrorist attacks pointing to #iack of Lahore and Peshawar. The
leaders of the attack of the school in Peshawaberember 16, 2014 by Pakistani
Taliban group Tehreek-e-Taliban (TTP) were claintede based in Afghanistan. That

is why, the Afghan refugees has been forced tcel@akistan.

According to a Human Rights Watch (HRW) report, plodice raided the homes of the
Afghan refugees at night, accused them of beingadoouring terrorists threatened to
split up families and deport them, arbitrarily deta them for hours or days at a time
and subjected them to extortion. After the pubiaratof the HRW report Pakistan

issued one statement saying that it has no sucbypol coercion against Afghans.

(Simpson, 2017).

In February, the Pakistani government extendedaélohe for Afghan refugees to leave
the country from March 31 to December 31, 2017. Gbeernment said that it is
formulating a new refugee policy, but there aremath developments in this regard.
(Hashim, 2017).
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5.3. Afghan refugeesin Iran

According to government population figure, by O&pl2011, Iran had 840,158
registered Afghan refugees. According to Iran’somdf Bureau for Aliens and Foreign
Immigrants’ Affairs (BAFIA), nearly 1.4 to 2 millio unregistered Afghans had been
staying in Iran which made a total of between 8.3 million Afghans in Iran. By 2016,
there were 951,142 registered Afghan refugeesingsid Iran. But Iran, unlike India
and Pakistan, was not a member of the UN Refugewédion. Only in 2010 Iran
signed and ratified the Convention. Iranian autiegihave not provided all Afghan
refugees with an opportunity to legally claim asglurhough Iran became a party to
the UN Refugee Convention yet the Afghan refugésgesl in Iran are facing troubles
in various ways. The refugees also have to payebrib work and there were cases of
harassment by the police of the refugees. The paspbd were born in Iran to Afghan
parents also have no documents and that is whytheyed to leave Iran. (Strickland,
2016).

There were cases of the Afghan refugees beingkatiaoy the Iranian authority. In
2010, some Afghan refugees were hanged on chafgeggtrafficking. While Iranian
government claims six were killed but many of tifghfans believed that near about 50
Afghans were executed by the Iranian. Afghan foreignistry spokesperson Zahir
Faqiri said that between 4000 and 5000 Afghans welranian jails. (Sands, 2010).

Human Rights Watch (HRW) and other watchdog orgdinas have accused the
Iranian Government for maltreatment of Afghans lite/sical abuse in the hands of
the security forces, limited access to job, edocaéitc. The HRW reported that Iran
has been recruiting thousands of Afghan refugedgi in pro-government armed

groups in Syria. Many had been forced into fightimdhile some other had been
deported to Afghanistan as punishment for refusitigpse who agreed were offered
residency papers and financial incentives. (Staicl| 2016). The Iranian government
is also involved in forced deportation of the Afgh@fugees despite the deteriorating
condition of Afghanistan.

According to a report of HRW, in 2011 Iranian authies deported nearly 150,000
Afghans through the Islam Qala border post alam@01L2, Iran deported 700 Afghans
a day in the first 10 months. UN spokesperson #atl the reason for the increase
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number of the returnee Afghans from Iran in 201Xk waonomic pressure and the
discontinuation of the subsidies on basic goodssandces on the Afghan refugees by
the Iranian government. According to IOM data Icaported 174,000 Afghans in the
year 2016 and of more than 620,000 undocumentedhakfgefugees returned to
Afghanistan in the year 2016, most are from Iraari{/ar, 2016).

On April 24, 2012, Afghanistan’s Refugee and Repatm Deputy Minister Samad
Hami announced that Iran, Pakistan and Afghanigtme due to sign an assignment
on issues relating to the Afghan refugees that delay the voluntary repatriation of
refugees until 2017 (HRW, 2013). But there is nahfer news of confirmation of that

deal.

The Iranian government is also getting financialph®r supporting the Afghan
refugees from International Organisations. In theé April, 2016 the European Union
announced an additional 16.6 million Euros in @dran to boost the government’s
capacity for assisting Afghan refugees. But inespit these, the Afghan refugees in

Iran are not enjoying all their rights.

Apart from Pakistan and Iran, the Afghan refugeeslizing in other countries like
Germany, United Kingdom, and UAE etc. Germany i€ @mong the European
Countries where the Afghan refugees are stayirigrge number. The Federal Office
for Migration and Refugees (BAMF) said that the t@mof Afghans in Germany
increased at the end of December, 2016 to 252890 51,305 in 2010. According to
the Federal Ministry of the Interior of Germany (BMhich is a cabinet-level ministry,
7368 asylum seeking Afghans arrived by the endilyfdf 2017. In recent years, every
second asylum application was recognised but it avéyg 44.1% by the end of July,
2017, according to BAMF. But most of the rejectddifans remain in the country. In
2016, a number of 3300 people returned to theimtms due to the voluntary
departures. But the number of the deportation efréjected asylum seekers is very
low. In 2016 it was 324 and by the middle of thd 2@he number was 261 only. The
two counties decided to cooperate better with degfions only in October 2016.
(Leubecher, 2017).
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5.4. Afghan Refugeesin India

While looking at the situation of the Afghan refegen other countries, in can be said
that the refugees in India are in a better conaliie compared to Pakistan and Iran.
Though Indian government has not recognised théa#&ifgefugees as a refugee group
yet it has not conducted any forceful deportatiérihe refugees in conflict ridden
Afghanistan. India has allowed the UNHCR to work tbe refugees under their

mandate.

The Afghan refugees residing in India are cultyralhd socially stable. They are not
barred from celebrating their religious festivatsindia except from slaughtering of
animals in their campus. The Afghan people are weugh specific about their food
habit and that is why, most of the refugees indnalive opened their restaurants in
several places in New Delhi where they live in &argimbers. Some Afghan people
sell Afghani bread in the roadside stalls whichytkat with every food item. These
restaurants and the Afghan foods have become wgylar among the Indian people
also. The other Afghan students studying in diffiéneniversities and institutions in
India and particularly in Delhi come in those restats for food. According to an
Afghan student studying in one of the top univésibf New Delhi said that they used
to go to those restaurants for Afghan food ondsvare in a week and also because he

found Afghan people in the area i.e. Lajpat Nagantioning the place as little Kabul.

The Afghan refugee women are being provided slallaliopment program by the
UNHCR through its implementing agencies. Some eftbmen have now started their
catering business in Delhi itself. In 2016, UNHCRsbsite published the story of
Zameera, Naadirah, Zeenat and Sania who with thistasce of a partner agency of
UNHCR namely ACCES3, a national livelihood promotion organisation étithed

a catering endeavour called ‘llham: A Source opiration’.

Some Afghan women are engaged in collecting wdasigs for their livelihood and
thus they are struggling with their traditional denrole by going out to work. They

% ACCESS: ACCESS is a national livelihoods suppomanization which works on incubating
innovations for sustainable livelihoods of the pdbmas established in March 2006 as a profeskiona
new generation agency with support from DFID (G@ftUK) to contribute and to support poverty
reduction in India. ACCESS with UNHCR promoted seliance for the refugees living in Delbn
Project Livelihood in March 2015. (ACCESS, n.d).
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are facing criticisms from the other community memnsowho comment that they are
not good women as they are engaged in shamefulBait$10 matter what these women

feel themselves proud as they are feeding theiilyam

Another initiative was taken by the students of km®ri Mal College (KMC), Delhi
University as ‘Project Patradya’ engaging five Adghwomen. Under this project the
Afghan women produce and supply edible bowls, @b cutlery to cafes and ice-
cream parlours as an alternative to the non-bi@tkdne plastics. These utensils are
made from millet and wheat flour and these uterasiésgaining popularity in the West
also as an environ-friendly option and alternattheodisposable plastic utensils. This
project is also gaining international support ahid move is also welcomed by the
United Nations as its twin roles of addressing @wlichronic waste problem and
empowering refugee women. The project is now supglgdible tableware to 10 cafes

and ice-cream parlours in Delhi as well as takinline orders. (Bhalla, 2017).

It can be seen from the study that though the Aigtedugees in India has been in a
better place but they are not getting enough taslifor their livelihood. The refugees
have to struggle in their day to day life. The Hezdre facilities are not enough for the
refugees. All the refugees are not receiving thelioa¢ health assistance from the
government and the UNHCR as well. Likewise, thecation is also not provided to
the children even in the primary level schooling. det admission in government
school the refugees have to fulfil certain criteslaich is not possible for all of them.
Though the UNHCR is giving scholarship to the studeloing higher education but
all the refugees are not eligible for the schol@shnd based on the course the students
choose they get scholarships. The refugee studdstshave to pay more money for

admission in colleges or universities than thednditudents.

Also there are cases of bullying or maltreatmenthaf Afghan refugees by other
Indians. The Afghan refugee families which havésgiion’t feel safe in India as they
stay in country’s capital Delhi. Many refugees atiathat some people tried to use the
refugee women in exchange of giving them jobs. Tekigees have to face
misbehaviours from the landlords also. They haveatpfor the registration as tenants
in police stations and also have to pay more lierdemparison to the Indians. The rent
agreements and other documents are needed intoraigply for long tern visas but the
landlords refuse to give these and for this refisemefugees are facing many problems.
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From the responses it could be seen that the refugee also discriminated in
government offices and the citizen are given moiaipy than the refugees. They have
to struggle more to get their works done and samestieven they have to give bribes
to the officials for their works. The respondengsdsthat the Foreigner Regional

Registration Office (FRRGY also asked for money to get their work done.

Recently on a news video published by the Firstpost on September 28, 2017
showed the state of Afghan refugees in India. Téw@shwas published in accordance
with the government’s decision to deport the Ropasgto Myanmar and the growing
tension among other groups of refugees residimgdia. In that news the refugees had
shared their problems which is basically relateththe job and education. They were

seeking help from the government regarding theication and employment.

A number of the Afghan refugees of India are logkor resettlement in other countries
with the help of the UNHCR. These respondents aiinvg for their resettlement in
other developed countries like Canada for the be¢fagee laws of those countries. To
get visas from Afghanistan to those countries isthat easy like India. That may be
the reason for the refugees come to India and gilydiney apply for resettlement in
other countries. From the survey it can be saitittiese refugees use India as a resting

hub and they go to other countries for permanetiesgent.

The main shortcomings of the refugee crisis indndithe non-availability of specific
refugee law of India. Though effort are being memwetroduce new refugee law for
India yet these have to become reality. It is viemportant on the part of India to
introduce a refugee law to regulate all the refugyeeips residing in India and not only
the Afghans.

5.5. Recommendations

From the findings of the survey we have experiertbatl in India there is a crisis of
the Afghan refugees. The present scene of the Afgifaigees in India proves that the
Government of India has to some extent failed erdhis lack of interest on the part of

Indian government to give proper assistance tdfighan refugees. Also the UNHCR

30 FRRO- Foreigner Regional Registration Office is pinimary agency to regulate the registration,,stay
departure, movement, extension of the stay ofdheidners including the refugees. (BOI, n.d).
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in India has no such stand in these issues whishrdsulted in such crisis. Therefore

an attempt has been made to provide certain recontetiens regarding this issue.

The Indian Government should

1. Provide the necessary and basic facilities to #fegees nevertheless on
humanitarian ground which may include healthcacdifees for all refugees,
basic primary education to the children and possibinimum subsidy to the
refugees. Education is the basic necessity offakit is why, the government
can by itself or with international organisatiomsm@vail primary education for
the refugees in government schools.

2. Ensure that the Afghan refugees should be treaittd dignity and without
discrimination in all places. The government offichould treat them equally
with the Indian citizens.

3. Allow the UNHCR to work freely for the refugees asbould assist them
wherever needed. The Government of India has atlalve UNHCR to work
for the Afghan refugees but they do not have thathmstand regarding the
refugee issue. That is why, the Government sholdevdahem to work freely
and should assist them in best possible ways.

4. Introduce new refugee law for the refugees of Indldch can give a new
impulse to the refugee crisis in the country amdubgh which the refugees can
be regulated without much hurdle.

5. Indian Government can, keeping in mind the povsitiyation of the country,
give a break to the registration of the refuged®e Tountry is still struggling
with the poverty situation and it has sometimesobex difficult for the

government to accommodate the refugees along Witteanecessary facilities.

The UNHCR in India is dealing with the urban refeg@f India with its head office in
Delhi and a field office in Chennai. It does novédull access to every refugee group
and to every areas. It is because India is stitl amonember of the UN Refugee
Convention. But UNHCR within its limited work splegrshould provide maximum

assistance and help the refugees.
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The UNHCR in India should

1. Ensure easy registration and renewal of the registr of the Afghan refugees.
The process of registration of the refugees shaaotdtake much longer time
and the cases of each and every refugee shouékée into consideration.

2. Ensure safe voluntary repatriation and resettleroéthe Afghan refugees in
accordance with the situation. The refugees shmetlarn to their country or
other country through resettlement if situationnpiés and without violating
their human rights.

3. Can make new partner agencies or can join hands atiter international
institutions in order to seek assistance regarthiegefugee issue in India.

India should check the documents of the Afghan [eeaile giving them visa and
permission to come to India. It is because thereeveases of people coming from
Afghanistan to other places having connections Wahban. In a news published in
Der Spiegel, a German weekly news magazine pullighédumburg, on 22 April,
2017 said that the several thousand Afghan refugdestted during interview with
representatives of the BAMF that they either hamections with some radical Islamist
groups of Afghanistan or directly fought for therexnists. One of the respondents said
that he was threatened by the Taliban in Afghanistad that was because he left his
country, and the man who was from Taliban was &gemm in Lajpat Nagar, Delhi.
Der Spiegel said that the German authorities susgeihat some asylum seekers
seeking to boost their prospects of receiving amyilu this way as affiliation with the
Taliban is punishable in Afghanistan with death gign But whatever may be the
reason, it may become a threat to the nationalrggctihat is why, India and other
countries which are providing asylum to the Afghaiugees should check the
documents properly before granting them permisdmrcome and stay in their

countries.

Apart from the efforts and initiatives by the Gawerent of India and UNHCR the
Refugees can be protected and given necessamjiéadily a strong civil society. Civil
Societies in other parts of the world has been imgria giving protection and in giving
minimum facilities including education, trainingceto the refugees. Therefore, by
forming strong civil societies in India can help tlefugees in leading a life with dignity

and peace.
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5.6. Limitations of the Field Study

The present study was conducted to know the refigger and the state of Afghan
refugees in India and the data was analysed freamdbpondents’ point of view. All
the respondents were cooperative throughout thidy stdowever in conducting the
survey many challenges had to be faced. Many regas refused to response to the
guestions because of the security issues and rhtbet cespondents were not interested
to share their name. The respondents were hegitahtare their socio-economic status
and income source. Because of time constraintstivead possible to cover wider areas
and respondents and the collected responses wesnoogh and so that it is hard to
draw a distinct conclusion from this study. The d¢iinAfghans couldn’t be located
during the study and that is why only the Sikh #redMuslim Afghans were interacted.
Also for the limitation of time, interviewing of gernment officials and other
authorities couldn’t be completed. The interviewtloé officials of the UNHCR also
couldn’t be held because of the procedure thepWoknd for limited amount of time
in hand. Yet within the limited time every care wa&en in collecting data in an
unbiased manner and following the research etliceeéch the main goal of the

research.
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APPENDICES




Schedule

| ndia And Refugee | ssues: A Study of Afghan
Refugees

Bhaswati Sarmah
M.Phil Research Scholar
Dept. of Political Science,

Sikkim University

Gangtok — 737102

The questions of this schedule are set up for #meab fulfilment of the requirement
for the Degree of Master of Philosophy under theesusion ofDr. Amit Kumar Gupta,
Department of Political Science, Sikkim Universifthe objective of the study is to
understand the refugee policies of India and toaktiee state of Afghan Refugees in
the country. The study also seeks to analyse thiegms that the Afghan Refugees are

facing in India.

The following information request is OPTIONAL, the returned schedules will be
treated with utmost CONFIDENCE and no identitieswill be included within the final

paper.
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Name:

Age (as on date): Years Months

Sex:

Nationality:

Religion:

Mother Tongue:

Education:

Occupation:

Q1. Since how long have you been in India?

Q2. From which part of Afghanistan do you belong?

Q3. For what reasons did you come to India?

Q4. Were you forced to come to India?

Yes
No

Not sure

O o o o

No response
* If yes, what are the CircumstanCces? ..........ccooviviiiiiiii i i,

Q5. Did you get any official support to come toiafdi

[l Yes
1 No
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[l Not sure
71 No response
o Ifyes, what Kind of SUPPOI? .....cooiiii e

Q6. Through what process did you come to India?

Q7. Did you face problems in the settlement progessdia?

Yes
No

Not sure

O o o o

No response
* Ifyes, whatkind of problem? ...
Q8. What kind of help is the Indian Government ggviyou?

Q9. Are the government officials friendly and cogive?

Yes
No

O 0o 0O

Not sure
] No response

Q10. Do you have a refugee card?

Yes
No

Not sure

O o o o

No response
* Ifno, then have you applied forit? ..o e
Q11. Do you face problems with regard to your oetiom?

[l Yes
1 No

[J Not sure
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"1 No response
* If yes, what kind of problem?

Q12. Do you face problems with regard to your rehgand in celebrating religious
and cultural festivals?

Yes
No

Not sure

O o o o

No response
* If yes, what kind of problem

Q13. Do you face problems relating to educatiorytmrrself/your child in India?

Yes
No

Not sure

O o o 0O

No response
* If yes, what kind of problem?

Q14. Do you get proper medical assistance?

1 Yes
1 No
'] Not sure
[l No response
o Ifyes, what Kind of @sSiStanCe? .............ooiiivmmmmm e e

Q15. Do you have any community based organizatidndia?

Yes
No

Not sure

0O o o o

No response

o Ifyes,whatare thOSe? ..o e

Q16. Do you have easy access to the Indian Jud@gstem?

1l Yes
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7 No
[l Not sure
[l No response

Q17. Do you have the right to housing?

Yes
No

O o O

Not sure
[l No response

Q18. Do you know what are the NGO’s that are wagkior your development and
protection?

Yes
No

Not sure

O o o 0O

No response

If yes, which are the NGOs and what they are doiiog you?

Q19. Are you aware of any of refugee policies ttieg Government of India has
formulated for you?

Yes
No

Not sure

O o o o

No response

If yes, which are the poliCies? ... s

Q20. What kind of assistance is the UNHCR providmgou?

Q21. Do you expect more from UNHCR?

[l Yes
1 No
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U
U

Not sure
No response

If yes, explainindetails ..........cooiiiiiiii

Q22. Do you feel any kind of insecurity here iniaft

0o O o 0O

Yes

No

Not sure

No response

If yes, what Kind of INSECUNity? ........c.ooiiiiii i e e

Q23. Any other problems you are facing?

Q24. Do you want to go back to Afghanistan or not?

Is

there anything more you wish to share

Thank you for your valuable support and cooperatio
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